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1 Wednesday, 5 December 2012 1  MrLeung Ta-yau, the engineer; and Mr Leung Pui-sang,
2 (1000am) 2 asalor.
3 THE CHAIRMAN: At about 8.20 pm ontheevening of 1 October | 3 2. Messs Holman Fenwick Willan on behdf of
4 2012, two vessds collided off the north-west coast of 4 Idands Ferry Company Ltd, Hong Kong & Kowloon Fary
5 Lammaldand. They werethe Hongkong Electric Company 5 Holdings Ltd and the crew of the vessd Sea Smoath,
6  vesd, LammalV, bound from Yung Shue Wan to Victoria 6  namdy MrLa Sa-ming, the coxswain; Mr Lo Pui-kay, the
7 Harbour, and the Hong Kong and Kowloon Ferry Holdings 7 enginesr; Mr Wong Y ung-shing, and Mr Wong Ta-yau, bath
8  Ltdand Idands Farry Company Ltd vessdl, Sea Smooth, 8 slors
9  bound from the Harbour to Yung Shue Wan. LammallV, with 9 3. The Department of Justice on behdf of the
10 acrew of three, was carrying 124 passengerson a 10  Governmert, induding the Director of Marine, the
11  journey to the Harbour, where they were to view the 11 Director of Fire Sarvices and the Commissioner of
12 firework diplay celebrating Nationd Day. 12 Pdice
13 Tragicdly, LanmalV sank very quickly with the loss 13 The Commissionissatisfied that al the persons
14  of 39lives, no fewer then eight of whom were children. 14  represented by Reed Smith Richards Butler and Holmen
15  That terribleloss of life has shocked our community and 15  Ferwick Willen are persons affected by the Inquiry, such
16 ledto the establishment of this Commission of Inguiry 16  that, pursuant to section 6(1) and (2) of the
17  on 22 October 2012 by the order of the Chief Executive 17 Commissonsdf Inguiry Ordinance Cap 86, they may
18  inCoundil. 18  paticipate and belegdly represented at the Inquiry.
19 At the outset, it is appropriate that we should 19 Smilarly, the Commisson is stiffied that,
20  remember thosethat died. | ask everyoneto stand and 20  pursuant to section 6(3) of thet Ordinance, the Director
21 toobserveaperiod of silencein their memory. 21  of Marineand the Director of Fire Sarvices and the
22 Thank you. 22 Commissioner of Policemay participate and belegdlly
23 Theterms of reference of the Commission areas 23 represented at the Inquiry.
24 folows 24 In addition, the Commission has received awritten
25 Inquireinto the facts and circumstances leading to 25  gpplication from Mr. Lee Kwok-keung, the chairman of the
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1  and surrounding the collison of the two vessels thet 1 Hong Kong & Koawiloon Tredes Union Coundil, sating smply
2 took place near Lammaldand, Hong Kong, on 1 October 2 that the coundil wishesto gpply "to particpate in the
3 2012 3 procesdings'. By letter of yesterday, heinformed the
4 (8 ascertain the causes of theincident and make 4 Commisson that hewouid attend these proceedingsin
5  appropriatefindings thereof; 5 pasn
6 (b) congder and evauate the generd conditions of 6 Would Mr Lee Kwok-keung identify himsif.
7 maritime safety concerning passenger vessasin Hong 7 Thank you, Mr Lee Would you come forward to st
8  Kongand the adequecy or otherwise of the present system 8  nexttothelady who's doing the interpretation. Plesse
9 of control; 9 St down. May | ak you to identify yoursdf ad
10 (©) make recommendations on meeaures if any, 10 confimyour status
11 required for the prevention of the recurrence of smiler 11 MRLEEKWOK-KEUNG: Yes My rameisLeeKwokkeung | am
12 incidentsin future 12 thecdhdinmen of the Hong Kong & Kowiloon Trades Union
13 The Chief Executivein Coundil has directed that: 13 Counal.
14 "The determination of any crimind or Givil 14 THE CHAIRMAN: Would you then explan to uswhet it is thet
15  liability of any person shdl be outsde the terms of 15 youssek to doin these proceedings?
16 reference of the Commission.” 16 MR LEE KWOK-KEUNG: Thark you, Charmen. | have beenthe
17 So, thisisaninquiry, not atrid. 17 chdrmen of the Hong Kong & Kowloon Trades Union Coundll
18 The Commission has recaived written requests from 18  forover 10years Our federation hes about
19  soliditorsacting for various persons, inviting the 19 30 filisted trade unions. One of the unionsisthe
20  Commission to determinethat they may participatein and 20 sfarersunion, and this seefarers union hes been
21 be legaly represented at the prospective hearings. 21 dfiliated to our federation for over 0 years
22 Such requests have been made by: 22 According to our knowledge, thisincident involved
23 1. MesssReed Smith Richards Butler on behdf of 23 sved paties the oparators employers sefarersand
24 theHongkong Electric Company Ltd and the crew of the 24 dso some govemment departments. Our union hes quite
25  vessd LammalV, namely Mr Chow Chi-wa, thecoxswain, |25 subdantid experiencein dedling with these parties s
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1  ourunionwould liketo participate in this hearing, 1  theChief Executive. Of course, in discherging thet
2 hoping that we can hdp the Commission to meke some 2 role, they are open to be gpproached, and indeed they
3 recommendation to the Government, to make the waters of 3 have been gpproached by various parties, indicating
4 Hong Kong in the future to be a safer place for our 4 aressthat this Commission may make enquiries
5 passengers. 5 So, in thefirgt place, may | suggest that you make
6 Amongs the experience of my federation and mysdf, 6 contact with them. Mr Paul Shieh, who sitsin the front
7 | would like to submit somemore details. For example, 7 row, isleading counsd for the Commisson, and
8 our federation has been affiliated to some internationa 8 | suggest you discuss matterswith him, mattersthet you
9  tradeunion confederations such asthe International 9  think arerdevant to the issues that this Commission
10  Trangport Workers Federation, and dsothe 10  hastoconsder.
11 Internationd Trade Union Confederation. 11 | should say for the record that you attached to the
12 Asfor my persond experiences, | am currently 12 |etter that you sent to the Commission acopy of part of
13 amember of the Seefarers Advisory Board in the Marine 13  theMerchant Shipping Seefarers (Hours of Work)
14  Depatment. | amaso member of the Merchant Navy 14  Reguldion made under chapter 478. 1t may bethat you
15  Traning Board of the VVocationd Training Centre, the 15  would liketo draw hisattention to that matter and
16  VTC, unde the Education Buregu. 16  other matersthet you consder arerdevant to these
17 So | wish the Commission to consider my submisson 17  procedings
18  tothe Commissionthat | can participate in the future 18 Let me ask you thisquestion. Isthat acoursethat
19  hearings Thank you very much. 19  youaewillingto pursue?
20 THE CHAIRMAN: May | just clarify oneor two metters, 20 MRLEEKWOK-KEUNG: Charmean, after ligening to your
21  MrLee Isthisan goplication made on behdf of the 21  remarksand suggestions, | want to make some supplement.
22 unionor on behdf of yoursdf in your persond 22 Wedlill want to participatein the hearing. Thereason
23 cgpacity? 23  isthat gpart from the documents we submitted to the
24 MRLEEKWOK-KEUNG: Charmen, | anauthorissdbymy |24 Commission, | think thisincident involves not only the
25  federation. 25  regulaion or some documernts;, but directly involves some
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1 THE CHAIRMAN: Soit'son behdf of the federation? 1 human beings and some seefarers and operators of the
2 MRLEEKWOK-KEUNG: Yes dr. 2 vesds. So | think we can provide a different
3 THE CHAIRMAN: Secondly, can you darify what it isyou wish 3 perspectiveto the Commission. This perspectiveisfrom
4 todo? Isitthat youwish, a the end of the day, 4 thetrade unions point of view and from the seefarers
5  having heard the evidence thet's laid before the 5  pointof view.
6  Commisson, to assst uswith some submissons? Isthat 6 I do not doubt the counsal have much experiencein
7  what you havein mind? 7  thiskind of hearing, but | mysaf haven't. But
8 MRLEE KWOK-KEUNG: Charmen, as| mentioned before, this 8  concerning the seefaring incident, | think combining our
9  incident involves severd parties and dso certain 9  experiencein the past decades, | think we can be much
10 regulaionson the Hong Kong waters. So | think our 10  hepful if you permit usto join this Commisson. We
11 unionand mysdf can assist the Commission to have 11  canbemuch hepful to the future hearings when talking
12 abetter picture of these Hong Kong vessds or seefarers 12 about the operating of the vessds, and when talking
13  working on board these vessels what arethe working 13  about theworking conditions of the seafarers. Thank
14  conditionsand dso what are the Situations nowadays on 14 you.
15 Hong Kongwaters. So wewould liketo provide thiskind 15 THE CHAIRMAN: Do you seek to do thet by the route of meking
16  of information. 16  submissonsto the Commisson? Isthet therole thet
17 THE CHAIRMAN: Asyou may know -- but if you dont, let me 17  youwish to occupy?
18 tdl you-- counsd for the Commission have been 18 MR LEE KWOK-KEUNG: Besdes submitting the rdevant
19  gppointed to assst in these proceedings, and we dso 19  documents, | mysdf dso wish to participatein the
20 havesdlicitors. Itistherole of counsd for the 20  hearingsin person, Mr Chairman.
21  Commission, asno doubt hewill be explaining in more 21 THE CHAIRMAN: Occupying whet role?
22  detail at alater occasion, to put before the tribunal 22 MR LEEKWOK-KEUNG: | am not quite familiar with thiskind
23 inaneutrd fashion al material that helps-- the 23  of hearing and whet kind of rolesthere arein the
24 Commisson, | should say -- the Commisson cometo the 24 hearings. If you can specify someroleto me, pleese.
25  proper regponse to the questions that have been posed by 25 THE CHAIRMAN: Cetainly.
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1 Y ou see, other than making perhaps awritten 1  thesemattersto the atention of the Commission. The
2 submisson, ancther role that parties may occupy is 2 Commisson may be assisted by being awvare of these
3 quedioning witnesses that come before the Commission, 3 concerns and, depending on the decision thet the
4 with the consent of the Commission. Isit that role 4  Commission takes, teking gppropriate remedid action if
5  that you're applying for aswdl? 5 awisrequired.
6 MRLEEKWOK-KEUNG: Yes Charman. Yes | think | would 6 A smilar gpplication arosein the Leveson Inquiry
7  liketo play thisrolein the Commission, with the 7 which, Mr Charman and Commissioner, you may be avare
8  Commission's permisson. 8 of.
9 Take, for example, there isthe community and unions 9 THE CHAIRMAN: I'vereed theruling of Lord Justice Leveson.
10  dsonowadays quite have adoubt whether the vessHs are 10 MRZERVOS: | havetha here with me, and youll know that
11  operaing in compliance with the safety regulation, and 11 inthat he had asmilar gpplication before himand in
12 dsoabout the seefarers are working under fatigue 12  theend he made aruling that he proceed with the
13  condition, thet isthe overtime working according to the 13  Inquiry, notwithstanding thet there were current ongoing
14 Merchant Shipping (Hours of Work) Regulaions. Sothis 14  policeinvedigations. But he dso made someimportant
15  kind of questions| would like to have achanceto 15 observations.
16 questionthewitnessif possble 16 THE CHAIRMAN: The Leveson Inquiry was dedling with ongoing
17 THE CHAIRMAN: Thank you for your gpplication, Mr Lee. What |17  policeinvestigations a a different level than have
18 weregoingtodoisreserve our decison. Inthe 18  dready taken placein Hong Kong, because the primary
19 meantime I'm going to ask you to discuss matters with 19  sourceof theinformation the Commisson hasis
20  Mr Paul Shieh and his team so thet you can better 20  sybaritic in the sense that we have obtained it from the
21  undergand how the Commission works, and then, if 21  Commissioner of Police, the Marine Department and the
22  necessary, you can corttinue your gpplication. But 22  Fire Services, and the product of ther investigation is
23 | want you to understand the role that Mr Shieh can play 23 vouminous
24 that would be of assstance to you in any event. 24 Mr Shieh, can you hdp us asto how many box files
25 MR LEE KWOK-KEUNG: | underdand. 25  of materid have been provided by those three
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1 THE CHAIRMAN: Thank you. May | ask youtoresumeyour segt | 1 organisions?
2 inthepublic gdlery. 2 MR SHIEH: About 50.
3 Mr Zervas, we were given notice afew minutes before 3 THECHAIRMAN: Thank you.
4 wecameinto the hearing room that there is ametter or 4 Whereisthe prgjudice to the investigation?
5  matersthat you wish to raise with the Commission. 5 MRZERVOS. Themattersthat | wish to addressyou on,
6 MRZERVOS Chairman and Commissioner, thank you for the 6 Mr Chairman and Commissioner, isin rddion to the
7  indulgenceto be able to make this presentation. This 7 police investigation.
8  aoseyederday in discusson with my learned friend 8 THECHAIRMAN: Yes?
9  Mr Johnny Mok, who's representing a number of parties, 9 MRZERVOS: Asyouaeawae Mr Charman, there have been
10 inparticular the Commissioner of Police, and astoday 10  aret attionstaken againgt seven personsand there has
11  isapreliminary hearing for the purpose of determining 11  beenfarly extensveinvedigation activity areedy
12 procedure and any other applications that may come 12 takenbythepalice Asyou pointed out, you do receive
13  beforethe Commission, | ft it incumbent that | be 13 themateid thet has been gathered by the police
14  heretoday to address you in relation to a concern that 14  invedigaors
15 | havein my capacity asthe Director of Public 15 As| understand, and I've had adiscusson with the
16  Prosecutions with respect to the conduct of the Inquiry, 16  policeinrdationtoit, they're not far off completing
17  andthatisany risk of preudice that may result to the 17  therinvedigatiion. They're awaiting expert reports,
18  current policeinvestigation and any possible 18  whichI'vebeeninformed should be provided by the end
19  prosecution action that may result therefrom. 19  of thismonth, which meanstha if werecavethe
20 | wish to be able to address you by identifying 20 maeid and thefile thereisaprobability thet
21 anumber of concernsthat | can put beforethe 21  adeddoninrdaiontowhether or not prosecution
22  Commission, both in terms of conveying to the Commission 22  adioniswaranted based on assessment of the evidence
23 theconcernsasthe Director of Public Prosecutions 23 canbemadein January of next year, 2013,
24 | havewith respect in particular to any possible 24 The matters of concern, Mr Charman -- do you wish
25  prosecution action that may arise, and at least to bring 25  meto addressthis matter now or do you --
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1 THE CHAIRMAN: WEéll, youve sprung thisonuswithoutany | 1 THE CHAIRMAN: Just let metry and understand your point
2 waming, becauseit wasonly & 9 odock thismorming 2  there Theexpert will be examining the vessd and the
3 | wastold that there had been acommunication from you 3 radar track of the vessdl?
4 involving Mr Power's name, and the materid that's been 4 MRZERVOS Thevessdsthemsdves
5 s, | haven't even seen. It'sbeen placed in front of 5 THE CHAIRMAN: Yes Istheexpert anava architect?
6  mewhilst youve been onyour fedt. 6 MRZERVOS Therewill beonethet is
7 Sowhat isit that you want usto do? 7 THE CHAIRMAN: So that theissue of the circumstances of the
8 MRZERVOS: Wdl, I'dliketo-- and give the benefit of 8  callison and then the circumstances of the vessd will
9  thosetha are representing variousinterests -- provide 9  beexamined separately?
10  youwithabrief submisson. Thepointsthat | meke 10 MRZERVOS Yes
11 would be pointsthat, Mr Chairman, from your experience, 11 THE CHAIRMAN: But the vessds have aready been examined.
12 you probably would be expecting and would be familiar 12 Nothingisgoing to change that.
13 with. They'renot lengthy, and | won't be meking avery 13 MRZERVOS No, but -
14 lengthy submisson, but identifying the particular 14 THE CHAIRMAN: And the police dreedy have voluminous
15  issues Tosomeextent, alot will depend on how the 15  documentation asto the building of the vessds and
16  Inquiry isconducted and what particular rulingsmay be 16  their annua survey and certification.
17  meadeinthecourse of it, depending on the recaipt of 17 MRZERVCS Yes
18  evidence It'sinrdation to the approach thet the 18 THE CHAIRMAN: Sowhat's going to change that?
19 Commission of Inquiry haswith respect to the receipt of 19 MRZERVOS: Mr Charman, it'sredly deding with the
20  evidence and to deding with it, and the impact thet 20  unknown to some extent, asto --
21  that may have on the current policeinvestigation and 21 THE CHAIRMAN: The unknown unknown.
22 thedecison asto whether or not prosecution action is 22 MRZERVOS: | dont know how unknown unknown it is, but it
23  waranted. 23 could very well bethat mattersarise. Asyet, | have
24 Asyouve dready read theruling in the Leveson 24 not seen -- well, we haven't got the expert reports as
25  Inquiry of Mr Jugtice Leveson, youll seetherethe 25  ye, and wedon't know what islikely to beraised in
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1 points thet were raised with him concerned, firdly, the 1  them,and | haveto a least acknowledge thet sometimes
2 premature releese of informetion or materid inthe 2 in cases of thistype, where you're relying on expert
3 public domainthat may have animpact on the course of 3  reportsor theexpert opinion of somebody, things may be
4  thepaliceinvedigation or operationd decisonswith 4 thrown up that need further enquiry or could have
5 regardsto the police invegtigation. 5 animpact in rdation to theinvestigation. | pitchit
6 THECHAIRMAN: | undersandtheissueintheory. How does | 6 no higher thanthet. | redisethat this particular
7 it impact on this case, given the Sate of the police 7 point --
8 invegtigation, which you tel usisadmos complete? 8 THECHAIRMAN: Youacknowledgeit's not very high, don't
9 MRZERVOS. Wdl, | wasabout to say that asaproviso to 9 you?
10  that point, | do acknowledgethat asubstantid part of 10 MRZERVOS Becauseof the--yes | do, becausethere hes
11 it hasdready been done and were awaiting expert 11 beenasubgantid amount areedy doneinthe
12 evidence but there may be mattersthat do arisefrom 12  invedigaion, and asl'veindicated we are not far off
13 thereport of the experts, and there may be further 13  compleing theinvedigaion, and as a conssquence not
14  linesof inquiry. That'saposshility. I'm not saying 14  fa off makingadecigoninrdationtoit.
15  aymorethantha. But | acknowledgethat thet 15 But that isafactor that needsto be dso taken
16  paticular point, which wasraised before the Leveson 16  intoaccount, leading to the next point that | was
17 Inquiry, isnot so drong in the instant case because of 17  wishing to make and thet isthat the-- and | know,
18 thefact that asubdtantid part of theinvestigation 18  Mr Charmen, thet thisis something that the Commisson
19  hesdready takenplace. Inessence-- 19  will addressfromtimeto time, but nothing isdoneto
20 THECHAIRMAN: Whet remains? Theexpertreportandwhat |20 jeopardisethefairess of any crimind prosecution if
21 might bethrown up in consequence? 21  itwastoaise andthereisobvioudy therisk in
22 MRZERVOS That'sright. Therésthat. 22  rddiontolive evidence being given with respect to
23 Thereésthe other issue, of course, inreaion to 23  thecauseof the callision, that theréslikdy to be
24 theobvious point with regardsto this Inquiry, thet 24 theresultant publicity that will flow from that, and
25  nothing be doneto jeopardise-- 25  thedisdosure of materid that may not be materid thet
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1 would necessarily be disdlosed in the course of 1 byadiourning it for aperiod of time, giving aperiod
2 acrimind trid because of rules of evidence. 2 of timewherethe publicity hasto some extent died down
3 THE CHAIRMAN: I'm sorry, what doyou haveinmindthere? | 3 inthepublic domain. | know that that's aremedly that
4 MRZERVOS Wd|, if thereis something thet issaid or 4 may beemployed. ButI'm making --
5 produced that wouldn't otherwise be said or produced in 5 THE CHAIRMAN: How far gpart were the two trids of the Kray
6 the course of acrimind trid becauseit doent 6  brothers?
7  saidy therulesof evidence, andit'sgiven publicity 7 MRZERVOS: | amfamiliar with the Kray brothers, but I'm
8 or it'sput inthe public domain -- 8 not--
9 THECHAIRMAN: Givemeanexanple 9 THE CHAIRMAN: | think youll find it was five weeks, s
10 MRZERVOS: Wél, an example of somebody saying something | 10 | remember it. One of the authorities on publicity.
11  thatishearsay, that they heard something from someone 11 MRZERVOS: Yes, itwas Itwasoneof theauthoritiesthet
12 dseorthat they'regiving their opinionin the course 12 waspresented to Leveson.
13  of givinglive evidence, which they're not in a pogtion 13 | make the point in relation to the adverse
14  todo. Orthey produce adocument or arecord, or Saek 14 publicty.
15  todo s, that they may not have been responsiblefor or 15 THE CHAIRMAN: Sorry tointerrupt you. Thisisnot anissue
16  they'renot the author of. 16  thatisrdevant if thetridswere hed in the Didtrict
17 Inthe course of examination of witnesses, documents 17  Court,isit?
18  that they may not be aware of or had no involvement in 18 MRZERVOS: No. No, tha'scorrect. But we arelooking at
19  may beproduced to particular witnesses, seeking 19  seriousoffences herethat, if therewasacrimina
20 commentsor putting it to them. But thet redly relates 20  prosecution, could very well result in the Court of
21  tothepresentation of evidence. 21 FHrg Ingance.
22 So the point that I'm making hereisin rdation to 22 THE CHAIRMAN: Sotheissueredly aisesif charges of
23 posshility of afair trid being jeopardised in the 23 mandaughter arelad against some or others of the
24  future if it'sto aise, istheissue of adverse 24 crew, or perhgps others?
25  publicity and thedisclosure -- 25 MRZERVOS: Wdl, whoever.
Page 18 Page 20
1 THE CHAIRMAN: So your concern asfar as evidence that would 1 THE CHAIRMAN: Because mandaughter hasto bein the Court
2 beinadmissble, in your particular case, in crimina 2 of First Instance.
3 proceedings, arises from section 4(1) of the Commissions 3 MRZERVOS Yes that's correct.
4 of Inquiry Ordinance? 4 THE CHAIRMAN: Andit hastobeajury trid.
5 MRZERVOS Thet'scorrect. 5 MRZERVOS Tha'sright.
6 THE CHAIRMAN: Tha: 6 The other point that | make -- I've only got four
7 "The Commission may ... 7 that | want to raise with you.
8 () recelve and condder any materid whether by way 8 THE CHAIRMAN: Wédl, youveidentified theissue and & some
9  of ord evidence, written statements, documents or 9  dagel'mgoingto ak youtotdl mewhat itisyoure
10 othewise notwithstanding that such materid would not 10  asking the Commissonto do.
11 beadmissbleasevidenceincivil or crimind 11 MRZERVOS: Wél, just the other two pointsreate to
12 proceedings..." 12 matersthat may be presented in the course of taking
13 MRZERVOS: Yes, I'm paticularly focused on section 4. 13  evidence, which the police may not be aware of and the
14  Thet'sdrafted in very wide terms. 14  impact that it may have on the investigation.
15 | know thereisthe safeguard that youll find later 15 THE CHAIRMAN: Sorry, | don't follow that.
16  insection 15. 16 MRZERVOS: Inthecoursedf the Inquiry, amatter may come
17 THE CHAIRMAN: It can't be used, canit? 17  upor evidence may be reveded thet the police were not
18 MRZERVOS No. 18 awareof, and this could have an impact on their
19 THE CHAIRMAN: Soit comesdown to publicity. 19  invedtigation, which would have been better if they were
20 MRZERVOS: Yes itdoes Thereis of course the remedy 20 abletolearn about it and make their appropriate
21  that with an appropriate cooling-off period before any 21  enquiriesinreationto --
22  prosecution action were to be taken, but that can have 22 THE CHAIRMAN: So you're going back to the investigation
23  oonseguencesaswell. Sometimes, given theimmediacy of 23 point, not the trial?
24 aninquiry and if something wasto follow thereefter 24 MRZERVOS Wél, it has as aflow-on animpact on the
25  that would beacrimind prosecution, it may be remedied 25  prosecution. But, no, youreright; it'swith regard to
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1 theinvedtigation. 1  Commisson and require such person to answer dl
2 Soit'sthe throwing up of new matters or the 2  quedions.."
3 emergence of new mattersin the course of the Inquiry 3 Then, as Mr Shieh points out, the protectionisin
4 that could have an impact on the police investigetion, 4  stionT7:
5 ad- 5 "Evidence given by any person before the Commisson
6 THE CHAIRMAN: Of course, there might be matters thrown up 6  dhdl not be admissble againgt himin any civil or
7  that would assigt the palice in their investigation -- 7  cimind proceedings by or againg him, except where he
8 MRZERVOS: Therésthe plusand therésthe minus, yes 8 ischarged with any offence [of perjury] ..."
9 THE CHAIRMAN: -- given the excdlent team of lawvyersthet 9 So what's the concern there?
10 theCommission hasacting for it, and those acting for 10 MRZERVOS Wiéll, the concern is the evidence can't be used
11 theparties. 11  agang himinany subsequent crimina proceedings.
12 MRZERVOS: | don't doubt you don't have an excdlent team 12  That'sthe protection. So they're ableto -- but the
13  of lawyers, Mr Chairman, in relation to the Inquiry. 13  impact that that --
14  Butit'stheimpact that it would have on the police 14 THE CHAIRMAN: Crimind and aivil.
15 invedtigation or permitting the police to be able to do 15 MRZERVOS: Anddvil. I'mfocusng on crimind & this
16 itthemsdves and being able to then present it 16  moment.
17  ultimady if it'sdecided in abetter formand in 17 THE CHAIRMAN: Yes
18  better circumstances as part of a prosecution. 18 MRZERVOS: And that'sthe protection. But the point that
19 The other point isredly in relation to the Inquiry 19  I'mmaking isthat theimpact that this could havein
20  itdf that wevejudt discussed, the powersthet are 20  thecourseof the Inquiry itsdf in terms of people
21  conferred on the Commission under section 4 and the 21 maybenot being asfull and frank, or being accuratein
22  protection that section 7 aso provides, and that you 22 their evidence, given () that protection, if it's
23  havefarly wide powers, and | know that you can conduct 23  avalableto somebody --
24 proceedingsin camera. So there are mechanisms 24 THE CHAIRMAN: Sorry, you're concerned about them not being
25 avalabletothe Inquiry to ded with evidencein 25  full and frank witnessesin the Commisson?
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1  aparticular way. But thereisthe prospect with 1 MRZERVOS: Yes tha'sapossihility. And theimpact thet
2 possible crimina proceedings thet persons giving 2 could have on subsequent crimind proceedings The
3  evidence who may be dso potentia witnessesin 3 point that I'm seeking to make isthis, that in the
4 acrimind prosecution, may fed -- or may bethe 4 courseof aninquiry, becausetherules of evidence are
5 subject of acrimind prosecution, this could maybe 5  somewhat relaxed and thereis protection from the use of
6 impect on the way they give their evidence and could 6  tha inany other subsequent proceedings, that that can
7 have d o conseguenceslater, if any arimind 7 have-- that may have an impact on the criminal
8 prosecution wereto arise. 8  prosecution in that witnesses who come before you,
9 THECHAIRMAN: Areyou taking now about potentid 9  giving evidencein different circumstances, and may be
10 defendants? 10 giving evidencein away that may not be satisfactory
11 MRZERVOS Yes aswdl as- it could extend to potertid 11 and could have an impact on subsequent crimind
12 witnesesaswedl. Thenatureof aninquiry, the 12 proceedings when they then are called to give evidence
13 wideroaming powersthet it has or the wide powersthet 13  inthose proceedings.
14 it hasin order to ask questions-- I'm not aware asto 14 THE CHAIRMAN: Could you cut to the chase and tdl me what
15  wha the Stuaion will bewith the Inquiry with regards 15 thered concernis?
16  toprivilege agang Hf-incrimination and any isue 16 MRZERVOS WEél, people may come before a Commission of
17  that may aiseinrddiontothat. 17  Inquiry where therés no consequences and --
18 THE CHAIRMAN: Youreawareof theprovisoninthe 18 THE CHAIRMAN: Andlie?
19  Ordinance? 19 MRZERVOS: WEéll, other than the consequencesif they lie,
20 MRZERVOS: Yes | an. I'mawarecf tha. 20  but give evidence that may not befull and frank. I'm
21 THE CHAIRMAN: Let'sjust remind ourselvesaboutt it. 21 not saying -- it may not be blatant lies, but thereis
22 MRSHIEH: Setion?. 22  therisk that they may be alittle incomplete or
23 THE CHAIRMAN: Thank you very much for thet. 23 inaccuratein relation to the evidence that they give.
24 Sedtion 4(1)(g) empowersthe Commisson to: 24 THE CHAIRMAN: Becauss?
25 "examine on odh ... any person attending before the 25 MRZERVOS: Wdl, firdly in relation to somebody thet may
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1  eventudly end up being prosecuted, they can say what 1 not be personswho could be eventudly the subject of
2 they want to say or say what they would like to say 2 acrimind prosecution.
3 without feer it's going to be usad in any subsequent 3 THE CHAIRMAN: Let metry and undersand what you're saying.
4 crimind proceedings. In relaion to witnesses that may 4 MRZERVOS Soyouve got the seven arrested persons.
5  comebeforethe Inquiry, they may be concerned about the 5 THE CHAIRMAN: Beyond them, isthere anybody ese?
6  fact that there could be possible crimind proceedings 6 MRZERVOS: No, thereisnt anybody dse beyond the seven
7  andthey will bealittle bit guarded in what they say. 7  arested parsons.
8 THE CHAIRMAN: Sowitnessesin front of the Commisson of 8 But I'm qudifying my comments to make the point
9  Inquiry may be guarded because they are awvare there 9 that they're arrested persons and as yet, the
10  might becrimina proceedings? 10 investigation has not been completed. And thisisal
11 MRZERVOS: If they arein some shape or form at risk of 11 onthepropostion that once dl the evidenceis
12 beng prosecuted - 12  gahered and Al materid isin, an assessment hasto be
13 THE CHAIRMAN: So youre taking about potentid defendants, 13  madeand there could be -- and that's the highest that
14 not witnesses? 14 | canputit at this stage -- adecision to prosecute
15 MRZERVOS: Yes who come beforeyou - | mean, no-onecomes |15  aperson or persons. I'm not in a position to say who
16  beforeyou as adefendant, but - 16 they are or whether there will be anybody. But that's
17 THE CHAIRMAN: No, | said "potentid defendants’. Potentid 17  why I'm qudifying my remarks, and | gpologiseif you
18 deendantsin crimind proceedings may be guarded in 18 fed that | may be ahit repetitious about that, but
19  wha they say? 19 | wantto bevery careful in my addressto you that it's
20 MRZERVOS Yes Itwill belimited to that. 20  not being taken that adecison as yet has been mede
21 They're the points that | wish to make in relation 21  withregardsto the criminality or prosecution of this
22  tothe concernsthat we have with regards to the impact 22 cx==
23  that theInquiry may havein relaion to the 23 So it'swith respect to the possibility of
24 investigation or potential prosecution. 24 prosecution action, with the possibility that it's going
25 It brings me to whet | would request, and it'sthis, 25 toinvolve very serious offence or offences of
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1  that thefirst term of reference providesthat you 1  mandaughter, and the possibility thet it could result
2  asoartainthe causes of theincident and make 2 inatrid inthe Court of Frgt Indance beforejudge
3 gppropriatefindings, and that will require that you 3 and jury, and that the evidence that you are to recaive
4 will need to examine the incident itself and call 4  andtocondder inrdation to the causes of the
5  witnesses, the very people and the very evidence that 5 incident could be the very same evidence that isgoing
6  may ultimately need to be rdied upon if thereis 6  tobe presented aspart of the prosecution caseif it
7  acrimina prosecution. 7 aises
8 THE CHAIRMAN: Which witnessesdo you havein mind asbeing 8 It'sthe examination of thisevidence, not inthe
9 involvedin thisissue? 9  drict confinesof acrimind court and according to the
10 MRZERVOS W, it would probably - it would bethe 10  dricturesof acrimind trid, and thefact that it's
11  experts, first and foremost. 11  notfar off, were not far off from the decisionin
12 THE CHAIRMAN: Yes Theforendc evidence? 12 relation to whether or not to prosecute, and that the
13 MRZERVOS: Theforendc evidence 13 evidencerdding to the cause of theinddent may be
14 THE CHAIRMAN: Theradar tracks? 14  beg, inthecrcumgances of the Inquiry, put off for
15 MRZERVOS: It may be somelive evidence as well, some of 15 themoment asthere are other tems of reference.
16  thepassengers. In relaion to other partiesthat may 16 THE CHAIRMAN: Sowhat'sthe goplication?
17  comeinto the category of either personsthat have been 17 MRZERVOS: It'sto consder -
18  aredted or potential suspects, they would give 18 THE CHAIRMAN: To adjourn consdering term of reference 1?
19  evidence, but it may bethat asyet the satus of these 19 MRZERVOS I'm not asking you not to condder term of
20  people becausewe haveto carry out a proper assessment 20  reference(d).
21  of theevidence and congider the materid, need to 21 THECHAIRMAN: All I wantisan gpplication, Mr Zervos.
22  deermine whether thereis a case againgt somebody for 22  Tdl mewhat youreasking for.
23  prosecution action. 23 MRZERVOS: Theagpplicationisto put off the cdling of
24 So I'm just making the point that with regard to 24 evidenceor adiourn the caling of evidencein rdaion
25  acategory of persons, their statusisthey may or may 25  tothecauseof the callison until the end of January
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of next year --

THE CHAIRMAN: Just amoment. And how do you fix upon thet
date?

MR ZERVOS. W, as| explained & the outst, thet's been
the discussion that I've hed. | had abriefing with the
police. I'm not concerned in the progress of the
investigation and the assurances I've been given with
repect toit. It'santicipated that by January, well
be in aposition to be able to make a determination,
having dl the evidence submitted to usfor
congderation.

THE CHAIRMAN: At an ealier Sage, you told me when you
expected your expert's report, did you not?

MR ZERVOS Yes by the end of December. | wastold thet we
should be getting it very shortly. They are reports.

THE CHAIRMAN: But you're deding here with the issue of
callison?

MRZERVCS Yes

THE CHAIRMAN: When do you expect the collison expert
report?

MR ZERVOS: By theend of thismonth. By the end of
December. Before the end of the month. Thet's whet
I've been informed.

THE CHAIRMAN: Isthere any reason why theres been deay?

MR ZERVOS: | undergtand it's being atended to as we spegk.

1
2
3
4
5
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
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potentidly at least, whereas (b) and (c) are
encycdopaedic in ther requedts.

MR ZERVOS Yes | did pick thet up. Although "ascertain
the causes of the incident and make appropriate
findings' aretermswhich fal squardly in reldion to
the investigation that is being conducted by the police.

THE CHAIRMAN: So that's your gpplication asfar as(g) is
concerned?

MR ZERVOS: That'smy gpplication.

THE CHAIRMAN: Do you have any other gpplication?

MR ZERVOS. No, thet'sdl | wishto bring to the
Commisson's attention. Thank you.

THE CHAIRMAN: Thank you.

No doubt the parties, including counsd! for the
Commission, have been taken by surprise by this
goplication and may need time to consder their
positions. | see Mr Grosaman shaking his heed, and I'll
cometo you in amoment.

I'll cometo Mr Shieh fird. Would you need some
timeto consider the position?

MR SHIEH: Mr Chairman, I've made some notes and if pressed,
| can address the Commission on the points.

THE CHAIRMAN: No, when someone is ambushed, we never cdl
upon people to be pressed to response.

MR SHIEH: No. Inanided world, | would wish perhaps,

Page 30
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1 It may be earlier; | don't know. I'mjudt giving the 1 let's sy, an early mid-morning bregk to consider my
2 extremedae But it could comeearlier than - it's 2 thoughts
3  withinthat period. 3 THECHAIRMAN: Yes
4 THECHAIRMAN: Andif you anticipate receipt of an expert's | 4 Mr Grossman, your pogtion?
5 report asto the causes of the collison by the end of 5 MRGROSSMAN: | think | can ded with it quite quickly.
6 December, what's the reason for the one-month dday 6 Obvioudy we didn't know about this. | waan't aware of
7 until the end of January? 7 it. But one agpect of it does strike achord with us,
8 MRZERVOS Wdl,it'sjust in case other materid or other 8 becauise we were going to ask for the matter not to
9 metters need to be addressed. It could be erlier. It 9 commence on the 12th but to commencein January.
10  could bemuch ealier then that we could make 10  |think wevewritten aletter saying mid-Jenuary,
11  adedson. | would anticipate that werein aposition 11 but--
12 tothen assessthe materid fairly promptly, because 12 THECHAIRMAN: It'snot aletter that hes reeched me.
13 werekesping congant contact with the palicein 13 MR GROSSMAN: I'msorry. | gpologise. | think it'sgoneto
14  rdationtotheInquiry and thoseinvolved in advising 14  thesdliditors Inany event, thiswasgoing to bethe
15 thepdicehavegotinvolved a avery early Sage. 15  goplication.
16 THECHAIRMAN: Very wdl. 16 THE CHAIRMAN: Mid-January?
17 MRZERVOS: Therésanother agpect, though. Giventhe 17 MRGROSSMAN: Yes
18  pointsthat I've made, Mr Chairman, it may be that you 18 THE CHAIRMAN: Onwhat grounds?
19  will asan dternative condder that itsaquestion of 19 MRGROSSMAN: Wdl, onthe groundsthet, having heard thet
20  sequenceof evidence as opposad to putting of f theissue 20  therearesome 50 box files of information --
21  of theevidence with respect to (@) until January. As 21 MRSHIEH: I'mcorrected. Actudly 30-ish, not 50.
22  andtendive, it could bejust aquestion then of 22 THE CHAIRMAN: | think | can assuage your concernsthere.
23  suencedf evidence 23  Theordersagang the police and the fire servicesand
24 THE CHAIRMAN: Wdl, asisperfectly obviousfromreading |24  mainewere omnibusorders and for examplethe police
25  thetermsof reference, (9) ispecific and narrow, 25  wereinvolved, and thefire sarvices and the ambulance
8 (Pages 29 to 32)
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1  people inseting up triage points and getting people 1  agrea ded of theinformation which iscurrently in
2 to ambulances There are box filesof materid that 2  thepossession of the Commission and the Department of
3 relate to thet that areirrdevant to our Inquiry. 3 Judtice notably the VTC reportswhich arein the
4 MRGROSSMAN: However muchitis wehavenothing. When| 4 possession of Mardep; the records of the radar plots;
5 | say "nothing”, welve got about this much (indicates), 5 thedigita radar surveillance records of the marine
6 about acentimetre of documents. Therésavast amount 6  palice whichwill obvioudy assist in determining the
7 of documentationthet is-- 7  courseand speed of the vessdlsimmediately prior to the
8 THE CHAIRMAN: Sojust let meget your point onthis. Given| 8  collision; and whatever additiona evidence has been
9  tha youweredready going to ask for an adjournment to 9  avalabletothe Commission's expert. We haven't seen
10  mid-January, you don't oppose what Mr Zervosisasking 10 any of that. Weverequested it. It'ssofar been
11 for? 11  refused on the grounds thet disclosure might prgjudice
12 MR GROSSMAN: No, | don't opposeit. 12 ongoinginquiries
13 THE CHAIRMAN: Thank you. 13 THE CHAIRMAN: When you say you've been refused it, of whom
14 MR GROSSMAN: But undersand this Of courseyou haveto |14 have you mede the request?
15  giveyour report by early April. 15 MR SUSSEX: Weve made the request of the Marine Departmert,
16 THECHAIRMAN: 22nd. 16  and the Marine Department have replied, putting us off,
17 MRGROSSMAN: Yes 22nd. Theesalot of evidencetobe |17 and then the Department of Justice have more recently
18  led, and| canwdl ssetherewill betimefor your to 18  replied on behdf of the Marine Department, refusing on
19  reflect on submissons et cetera, and it may well be 19 thegroundsof potential prejudice to ongoing
20  that that would be unredidtic, say the beginning of 20  invedigations.
21  February. Sol don't opposewhet hesays | Smply say 21 | can't say that | don't oppose Mr Zervoss
22 theremay beroom for meking it alittle earlier. 22  gpplication, because I'm not quite sure the extent to
23 Therearetwo reasons. Thefirst is, of course, 23 which hewould suggest that rdlease to me now of this
24 that weve had nothing. Welve asked for the VTC 24 materid would be premature release and therefore caught
25  reports wevegot nothing. That's been refused. We 25 by hisgpplication to adjourn everything. | infer, but
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1 have no idea - theréswitness gatements. Weve got 1 I may have got that wrong, that he may be asking thet
2 no ideawhat's going to happen whatsoever. Whatever is 2 al of thisbe deferred beyond his date of the end of
3 givento us-- if you meke aruling today that various 3 Jenuary. | needtimetowork onit.
4 documents are to be given to us, we need to sudy them 4 THECHAIRMAN: Asl havenoted his goplication, it isto
5 with our experts, and given thetime available -- 5 adjourn the cdling of evidencein rdation to thefirg
6 THECHAIRMAN: I'vegot your point. I'mnot askingyouto | 6 term of reference, thet is"'the causes of theincident
7 ded with your gpplication for an adjournment to 7 and make gppropriate findings thereof", until the end of
8 mid-January. I'mjust asking you to ded with 8 Jenuary. That'sthe gpplication | have.
9 Mr Zervoss gpplication. Y ou don't opposeit -- 9 MR SUSSEX: That'sright. What | don't know iswhether thet
10 MR GROSSMAN: Don't opposeit. 10  indudesadeferrd of any rdesseto me of information
11 THE CHAIRMAN: -- but you think it could be earlier? 11  whichhessofa beenrefused such as|'veidentified.
12 MR GROSSMAN: Could beabit ealier. 12 THE CHAIRMAN: WEell find out.
13 Can| jugt add one other agpect in regard to what he 13 Mr Zervos, doesit include that?
14  sad, it seemsto me, with respect, that if the 14 MRZERVOS. That'samatter for the Commission, astothe
15  Govenment initswisdom decides that there should be 15  maeid it decides should be provided to the parties
16  acommisson of inquiry beforethe crimind trid, then 16  forthe purposeof the Inquiry. It would, asl sad, be
17  itmug take the consequencesif it turns out thet 17  inrddiontothegiving of evidence and whatever may
18  theréspublicity which afectsthetrid and it can't 18  beproduced by that witnessin the course of the giving
19 goahed 19  of theevidence What you providethe parties
20 THE CHAIRMAN: Thank you. 20  separady for the purpose of facilitating the Inquiry
21 Mr Sussex? 21  isamaiter for the Commission.
22 MR SUSSEX: Mr Charman, | would ask for sometimeto 22 THECHAIRMAN: Soit'sthecdling of evidencethet isthe
23  condder the goplication which Mr Zervosis making. 23  nubof your objection?
24 | shdl be echoing the submissons mede by 24 MRZERVOS: That'sthe main concern, yes.
25  Mr Grossman insofar aswe are without the benfit of 25 | should add thet in relation to individud pieces
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1  of evidence--itsnot for meto bemeking 1  safety unrelated to the cause of the accident. Itis
2 asubmisson, that's probably ametter for counsd 2 thecause of accident and how the event occurred that
3 representing the Commissoner of Police, FHre Services, 3 should bethefocus of the Inquiry, and any question of
4 and the Marine Department. 4 maritime safety should be focused on thet for
5 THECHAIRMAN: Yes 5  condderation and suggestion of any future improvement.
6 MRZERVOS: Butit may be, inthe course of thisInquiry or 6  Otherwisewewill beactudly conducting some sort of
7  beforethelnguiry gets underway into public hearings 7 law reform exerdisein generd without any focus.
8  isuesregarding Spedific piecesof evidence But 8 So, speeking for mysdf, | would find it very
9  tha'snotwhy I'mhere 9 difficult to know how to ded with (b) and (C) apart
10 THECHAIRMAN: Yes 10 fromthesituation or thefindings or the causes of the
11 MRZERVOS Tha'samater for the Commissontoded with. |11 incident itsdlf.
12 THE CHAIRMAN: Thank you. 12 Secondly, asfar as--
13 Mr Mok? 13 THE CHAIRMAN: Asaconssguence of thet, are you suggesting
14 MRMOK: Yes Mr Charman. 14  that, Snceyou don't oppose Mr Zervoss gpplication,

[EEN
(¢}
=
(6)]

THE CHAIRMAN: I'minterested in your responss, if any, to you wouldn't oppose an adjournment of thewhole

16  Mr Zervossapplication that the Commission adjourn the 16  proceedings until the end of January?

17  cdling of evidencein redion to thefirg term of 17 MRMOK: Maybe not the end of January. Perhaps| can lead
18  referenceuntil theend of January. 18  onto tha by making afew more points.

19 MRMOK: | don't opposethat. Speeking for mysdlf, | would | 19 The second paint is, asfar asI'm aware, there

20  likevery much to be ableto seethe police expert 20 it any witness statement dealing with (b) or (c)

21 report firg, and it may be that there may be matters 21 directly. All thewitness statementsthat | have seen

22  thatthosewho | represent may wishto supplementby way |22 haveto do with (a), and to alarge extent or certain

23 of further expert evidenceif necessary. 23 extent deding with the rescue operation aswel. So

24 But a the moment | don't know the scope of the 24 I'mnot sure how much assistance the Commission can

25  expet evidenceto be produced, so I'm not in aposition 25  obtain by looking a (k) and (c) as segregated subject
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1 to comment on whether or not we need to supplement it 1  matters gpart from (a).

2 yet. 2 THE CHAIRMAN: Thank you.

3 So, in short, | don't oppose Mr Zervoss 3 MRMOK: Thethird point -- and thisis apoint that | would
4  applicaion. 4 saek the Commisson'sdirection. Mr Chairman, you

5 THECHAIRMAN: Thank you. 5  mentioned, of dl the witness statements that have been

6 W, Mr Shieh, well give you 20 minutesto 6  produced, someof it you regard as being irrdevant.

7 congder your position. Do not fed pressed to respond 7  Alotofit, of course, relates to the rescue operation.

8  then,if youwant to have moretimeto think about it. 8  Asl read thetermsof reference, it isabit anbiguous

9 But well take 20 minutesin thefirst instance. 9  astowhether or not the subsequent events, like how you
10 (11.16am) 10 savethepeople from the vessd and where you teke them
11 (A short breek) 11 to--
12 (44 am) 12 THE CHAIRMAN: WEell, whereyou tekethem to is certainly
13 MRMOK: Mr Chairman, perhaps before my learned friend 13  outddetheissues

14 spesks may | flag up anumber of mattersthat | have 14 MRMOK: Yes Andthegrey areawhich | am not certain of
15  hadthe opportunity of reflecting -- 15 istherescue aspect of it, how muchitis-- | don't

16 THE CHAIRMAN: Beforeyou dothat, just let meexplainwhy |16 know whether the Commission has had achance of glancing
17  wedated fiveminuteslate. It'sbecause Mr Shieh 17  through some of the witness statements to see whether or
18  asked, through my derk, for extratime Otherwisewe 18 notweneedtogo--

19  gtonappointed times. 19 THE CHAIRMAN: Certainly, subject to any submissionsto the
20 Yes 20  contrary, we regard the rescue of people, the attempted

21 MRMOK: Thank you, Mr Chairman. 21  rescueby divers, the rescue of people from the seaby

22 Firgt of dl, having reflected on the matter, | fed 22 firemen and policemen, the use or otherwise of life

23 that perhapsit would beimpossibleto segregate (b) and 23 jacketsand life buoys, asfaling within our remit.

24 (c) of theterms of reference from (8), becauseyou 24 MRMOK: Yes | takethat very well. | just need thet

25  cantredly look into the generd condition of maritime 25  daification in view of what, Mr Charman, you said
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1 amoment ago. 1 MRSUSSEX: That iscorrect.
2 The next point | wish to mekeisthat abigissuein 2 MRMOK: That of course has animpact on the timetable as
3 this case, and this has dso to do with the quetion of 3 wal, becauseif the Commission is going to meke
4 ajournment, iswhether or not the arrested persons or 4  arding-
5 sugpects can be compdled to give evidence before the 5 THE CHAIRMAN: Just let me understand what you are saying
6 Commisson. 6 thepolicearerequesting: that the radar records of how
7 | know, Mr Chairmen, you have pointed out thereis 7  thevessscameto collide should not be disclosed
8  expressprovisoninsection 4(1)(g), and thereis 8  until thecrew of the vessdls are compelled to give
9 protection under section 7. But & the sametimethere 9  testimony and have given an account, a which point they
10 isdstheHong Kong Bill of Rightsartide 11, which 10 areto be confronted with the video records? Isthat
11 dsoexpredy providesfor certain privilege agangt 11 what you're asking?
12 Af-ingiminaionin arimind proceedings, and the 12 MRMOK: Wéll, maybe not at that point. | think the--
13 question then arises asto when crimind procesdings 13 THE CHAIRMAN: Think about it. Ian't that redly what
14  dartfor the purposesof article 11 of the Hong Kong 14  youreasking for?
15  Bill of Rights? 15 MRMOK: | think what the police are asking isiif that
16 | say that this question has animportant bearing on 16  evidence can bewithhold until the concerned witnesses
17  theinvedigationinanumber of ways Frgt of dl, 17  havehad the chance of giving their side of the --
18  spesking for mysdf, I'vereceived indructions, for 18 THE CHAIRMAN: Compdled to give an account by this Inguiry.
19  examplefromthe Commissoner of Police, that he wishes 19 MRMOK: Mr Charman, | don't say - it isnot my position
20  towithhold certaininformetion, for examplethe VTC 20  that they canbeso compelled. All | am sayingisthat
21  recordsand theradar plotting evidence, until the 21  thereisanissue whether or not they can be compdled.
22 concerned personsor parties have hed the opportunity of 22 THE CHAIRMAN: Youve madethat dear. I'm sorry if
23 being examinedinthe Inquiry. 23 | didn't acknowledgethet. | understand your point.
24 The ressonisthat it's norma police procedure that 24 MRMOK: Yes, and that leads --
25  they would not reved everything to asuspect urtil they 25 THE CHAIRMAN: Forgivemefor digressing. Isthere not
Page 42 Page 44
1 have had the chance of hearing the concarned parties 1 acax before the Court of Find Apped wherejudgment
2 Of coursg, they can choosein the norma way to remain 2 might be expected shortly on thisissue of compeled
3 dlent, but whether or not they will or may remain 3 tegimony, involving section 14 of -- an ICAC
4  dlentinthisCommissonisapoint which hasyet to be 4 legidation -
5  determined. 5 MRMOK: Therewasahearing very recently before the CFA
6 S0 assuming that the Commisson isto compd cartan 6 and -
7 witnessesto give evidence, what the policewould like 7 MRZERVOS It'sheen handed down.
8  toseisfor someof thet evidenceto be withheld until 8 THE CHAIRMAN: Perhgpscounsd for the Commisson could
9  those concerned persons have had the opportunity of 9 providethet to us.
10  gvingther verson of theincident beforethe 10 MRMOK: Thisleadsthen to the question of timetable.
11  Commisson. 11 | would havethought thet the question of compdllahility
12 THE CHAIRMAN: Sowedl undesandwhat youretdking |12  isanissuewhich should be determined asearly as
13 about, youretaking about the potentid defendants? 13  possble because assuming -
14 MRMOK: Potentid defendants. The arrested persons. 14 THE CHAIRMAN: Compelahility of the potentid defendants?
15 THECHAIRMAN: Yes 15 MRMOK: Correct. If the Commission decidesthat they can
16 MRMOK: The policedo not want premeture disclosure of 16  becompdled, | think thereisaposshility that those
17  catanevidence, 0 that the evidence given by such 17  personsmay wish to take up this matter by way of
18  persons they may tailor their own evidence to what they 18  judidd review and sometime, of course may haveto be
19  may sefromthepolice 19  takenfor that courseto bedone
20 THE CHAIRMAN: Accountshavebeengivenby thecrewof | 20 Assuming, on the other hand, that they are going to
21  LammalV, havethey not? 21  giveevidence thenthat may impact on theissue that
22 MRMOK: Not someof the paties. Some of the parties-- 22 | judtoutlined to the Commission earlier on, about the
23 MRGROSSVIAN: Yes 23  premaurerdease of cartain evidence. But thet
24 THE CHAIRMAN: But no accountshavebeengiven, am I right,| 24 quedtion | think would only ariseif they areindeed
25  Mr Susex, by the crew of Sea Smooth’? 25 gongtogveevidence If they arenat going to give
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1  evidenceand cannot be compdled to give evidence, then 1  jeopadisethe ongoing crimind invedtigation. On thet,
2 | think thet issue probably would not arise. 2 theshort pointisthat, redidticdly, the
3 So| think in summary, | would suggest thét the best 3 evidence-gathering exerdse in teems of collecting
4 way to proceeded would beto adjourn dl three 4 gatementsfrom, let's say, passengers and various
5 questions, if Mr Zervoss point is accepted, until, say, 5 personsinvolved haslargdy been completed. Weare
6 sometimein January. Maybe not the end of Jenuary, but 6  toldthet the only outstanding metter on the horizoniis
7 maybe the early part of January, so thet everyone can 7 theexpert report or reportsthet are expected to come
8  takedtock, induding the prosecution authoritiesand 8 in the very near future.
9 thepolice. And certainly | would hopethat (b) and (c) 9 The highest that Mr Zervos can put it, whether
10  would not be segregated from question (8), and thet we 10  something may come up, which may possbly reguire some
11 doembak onthelnquiry on question (g) firg beforewe 11 further inquiry or further evidence-taking, which may
12 cometo(b) and (C). 12  posshbly beaffected by the evidencetaking exercisein
13 THE CHAIRMAN: Thank you. 13 thisInquiry, in my submission that is not agood enough
14 MRMOK: Inthemeentime, findly, | think wecanmakeuse |14  aresson for deferring the evidence-taking exerdse
15  of thetimeto sort out someof the legd issues, for 15  Onecould perhgps say anything is possible under the
16  example rdding to compdlability, assoon as 16  sun, but themerefact that anything is possbleis not
17  possble 17 enough. Wewould respectfully submit thet Mr Zervos
18 THECHAIRMAN: Thank you. 18  redly hesto aticulate Something more concrete, which
19 MRMOK: Thank you. 19  hehamt.
20 THE CHAIRMAN: What'syour postion on compdlability of | 20 Secondly, Mr Zervos made the point that even though
21  peopleyou dont represent? 21  witnessesare protected under section 7 in respect of
22 MRMOK: | haven't actudly looked degply intothequestion. |22 evidencethat they givein thisInquiry, they are
23 Butmy fird impresson, having noted the provisonin 23 protected from the evidence being used againg themin
24  theHong Kong Bill of Rights, isthet it may well have 24 dvil and crimind proceedings, nonethdessthereis
25  animpect and that the Ordinance may well haveto be 25  dill arisk thet personswho come here may well give
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1  readinaway whichisconggent with the Bill of 1  evidencethat islessthan full and frank. Butin my
2 Rights. | don't think | can be-- 2 submission, if that isthe case, then it has nothing to
3 THE CHAIRMAN: But these aren't crimind proceedings. 3 dowithany crimind prosecution or investigation
4 MRMOK: They arenot. They arenot. 4  becauseif peopleintheir mind think they may have
5 THE CHAIRMAN: LeeMingteedecided that acompany ingoector | 5 something to hide, and if people distrust the protection
6  hasthe power to compe somebody to answer his question. 6  giventothem by section 7 of the Ordinance, then that
7 MRMOK: Yes. Mr Charman, as| sad, I'm not prepared to 7  isacondderation which gpplies across the board to any
8  makeasubmisson on this point or even to give you what 8  witness whether or not thereis a pending investigation
9  my postionisprematurely. | havetolook into this, 9 agang themor not. Becauseif thereian't any pending
10  induding the CFA decison you havereferred to. 10 invedtigation, they may ill fear whatever they say
11 THE CHAIRMAN: Thank you. 11  would, despite section 7, il be used againgt them.
12 Mr Shieh? 12  Sotha isanon-paint, in our submisson.
13 MR SHIEH: Mr Chairman and Commissioner, | have four short 13 The point which perhaps merits degper consderation
14  pointsin response to what has been said. These points 14 by the Commission isthe point about evidence givenin
15 aemade separately from the other point about the crew 15 thisInquiry possbly affecting the course of any actud
16  andthe owners wanting perhaps more time to consder the 16  prosecution in the future,
17  evidence, becausethat, | understand, would be the 17 THE CHAIRMAN: By way of prgudidid publicity; isthat what
18  subject of perhgps separate gpplications. 18 youhaveinmind?
19 THE CHAIRMAN: Correct. 19 MR SHIEH: Tha'swhat | undersand Mr Zervosto be saying.
20 MR SHIEH: I'm now responding to Mr Zervoss submissonsin 20 THE CHAIRMAN: As he accepted in argument, thet of courseis
21  relationto the potentia impact of the Inquiry on 21 irrdevantto atria in the District Court. It's
22  crimind investigation and prosecution. 22 only--
23 Thefirgt point | wish to ded with isMr Zervoss 23 MR SHIEH: | wasabout to say, that isonly rdevant if
24 point that the continuation of the Inquiry, and more 24 chagesaelad whichwould end up in atrid before
25 paticularly the hearing or the taking of evidence might 25  ajury inthe Court of Firgt Ingtance.
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1 Of course, what charges arelaid and the venue for 1 evidencein an inquiry would asamétter of practica
2 thetrid isentirdy ameatter for the prosecution. But 2 redity have atendency to interfere with the due course
3 I only make the point that questions about potentidly 3 of judicein apaticular case"
4 influencing the fact-finding tribund would only gpply 4 Of course, this Commission now is not faced with
5 inreaion to chargesin the Court of Fird Ingtancein 5 an gpplication to say crimind proceedings because of
6  theHigh Court. 6 pre-trid publicity. That may or may not comein due
7 As| undergand Mr Zervass concern, hes not 7 course, and wewon't know. But obvioudy the Commission
8 concerned that any conclusion or recommendation or 8  would havetotakethat risk serioudy, and the last
9  opinion mede by the Commission would filter back to the 9  thingthe Commissonwouldwishtodoisredly to
10  jury, becausethe Commissionisnot tasked with making 10  jeopardiss redidicaly, any future prosecution. But
11 findingsabout arimind conduct. Sothe Commissionis 11 thatissomething that the Commisson hasto form aview
12 not going to make any findingswhich could be usedin 12 onnow, based on the materidsthat the Commisson has
13 rddionto paticular ingredients of crimina charge. 13  sen, whether or nat, asthings now stand, on the bad's
14 It'sgoingto beinadmissble anyway, being an opinion 14  of thenaure of the materids whether or not if this
15  of theCommisson. 15  evidence-- and weknow, broadly spesking, what the
16 | do not undersand Mr Zervasto be suggesting or 16  evidencewould be because therewill bewitnesses
17  submitting asagenerd propostion that whenever there 17 from--lef's say, the passengers, tdling the
18  aecrimind proceadingswhich go onin pardld with 18  Commission about what happened thet evening. There may
19  dthercvil procesdingsor aninquiry, then civil 19  beevidencefrom the crew members about what happened on
20  proceedingsor theinquiry hasto giveway until the 20  thebridge for example. Therewill betechnica
21  cimind trid hasconduded. | do not think Mr Zervos 21  evidence therewill beradar plotting, what one may
22  isgoingtoofar, becausethelaw isfull of examples 22 cdl rather dry evidence, there may be expert evidence.
23 whereby divil proceadings or inquiries are completed 23 Looking at thetotdity of these matters, with the
24  beforeacrimind trid iscompleted. The metter hasto 24 revdation of these maters, let's say if they wereto
25  bededided on acase-by-casebads. 25  comeback to the mind of ajuror in the neer futurein
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1 Now, we do not pretend thet there can't be cases 1 acrimind trid, whether or not therisk of an unfair
2 where adverse publicity given to revolting evidentid 2 trid exigswhich cannot be dleviated by the
3 meaterids during the course of acrimind trid could 3 wadl-known devicesknownto thelaw. AsMr Charman
4 wdl have animpect on -- revdlting evidence givenin 4 would know, thelaw isfull of wegpons or anmunition to
5 some ather venue could wel have animpact onthe 5 dedl with gpplications based on pre-trid publicity:
6 potentia fairness of crimind proceedings and therefore 6 auitablewarnings or cautionsto thejury. Hong Kong
7 the Commission would haveto -- 7 being so smdl, if everyone can actudly say there's
8 THECHAIRMAN: Beforeajury. 8 arisk that the jurors have seen the newspapers about
9 MRSHIEH: Beoreajury. And that issomething which we 9 this notorious incident therefore the crimind trid
10  would urgethe Commission to be cautious about. But the 10  should not procead, therewon't be any crimind trids
11  mereposshility, the mere possihility of thejury in 11 inHong Kong. Theematarsarewdl-knowntothis
12 afuturecimind trid banginfluencedis in our 12 Commission, especidly to Mr Charman.
13  submisson, not enough. Onehastolook at the casein 13 Of course, what the Commission now rulesto bethe
14  hand. 14  risk of asuccessful stay application, or what this
15 One can perhaps have acase where the evidenceis 15  Commissonrulesto bethedegree of risk of
16  paticulaly revalting or the evidenceis particularly 16  interferencewith the adminigration of jugtice, may or
17  senstiond, that onewould be dbleto form aview that 17 may not bebinding on any future crimind judge who
18  itislikdy -- that'samatter of practicd redity. 18  actudly isfaced with an gpplication for stay. But
19  Infact| wasreminded thet thereisaNew Zedand 19 thisisatask which this Commisson hasto undertake a
20  authority which usesthetest whether or not -- I'm 20 thismomatintime
21  dmply reeding it into therecord. It'sacase cdled 21 THECHAIRMAN: Of course onedifferencetha Lord Justice
22  Thompsonv Commisson of Inquiry in New Zedand, 1983 22  Levesonwas concerned with in hisinquiry wasthet,
23  NZLR, page98a 109: 23  redidicdly, any trid that was going to flow from the
24 "The question about whether or not an inquiry should 24 invedtigationsthat the police were making in respect of
25  behdted or gayed iswhether or not revelation of 25  thesurrounding eventswas going to be ajury trid.
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1  Whereasin Hong Kong, we have a Didtrict Court that has 1 eeads
2 ajurigdiction of seven years imprisonment. 2 Asto Mr Mok's lagt point which he only mede after
3 MR&HIEH: Yes 3 themid-morning adjournment, | had difficultiesin
4 THE CHAIRMAN: Soit dedswith mattersthat would bein 4 underganding the point because he was articulating
5  tier 3and 4 Crown Court jury trids. 5  apaostion about compelahility of witnesses which hed
6 MR SHIEH: Yes But obvioudy that would be a metter redlly 6  sofar not been raised by anybody.
7 within the province of the prosecuting authorities asto 7 THE CHAIRMAN: Not raised by those that might be concerned
8  decison of venuefor trid. 8  byit.
9 THE CHAIRMAN: Just hdp meastothis The Commission was 9 MRSHIEH: Yes Yes and Mr Mok actudly acknowledged thet
10  gopointed on 22 October. 10 heactudly had not -- maybe I'm putting wordsinto his
11 MRSHIEH: Yes 11 mouth, I hopeI'm not -- thought through the point and
12 THE CHAIRMAN: Am | right in being reminded that the crew 12  aticulaed the point about how aBill of Rights point
13 membersweredl arested on 2 October? 13 can betaken on the face of section 7 of the Ordinance.
14 MR SHIEH: | believe s0, in the immediate aftermeth of 14 THE CHAIRMAN: Or in theface of the Court of Find Apped's
15 the-- 15 dedsoninLeeMingtee
16 THE CHAIRMAN: And some of them on suspicion of mandaughter | 16 MR SHIEH: Yes. Inréation to the attitude of the police,
17  and someof them on suspicion of endangering safety at 17  that perhapsthe police would not actualy want to
18  s? 18 reved mateidsto potentid defendants until such time
19 MR SHIEH: Yes Numerous different offences were actudly 19  asthey canbe compdled, if they areindeed compelled,
20  mentioned at thetime of the arrest. Thosetwo arethe 20 togiveevidence. | must confess, that'sthefirst time
21  offences-- 21  I'veever heard of such amatter, that potential accused
22 THE CHAIRMAN: Yes Sothese materswere known tothe 22 inacrimind trid, despite their right of slence,
23  Chief Executivein Council when this Commission was 23 could havethe police withholding what ovioudy must be
24 gppointed? 24 relevant information from them. Therefore perhaps| can
25 MR SHIEH: Yes Anditisour respectful submisson tha, 25 only respondtoit by saying that | actudly don't
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1 looking at the neture of the evidence asit now stands, 1 undergtand the purport of that submission.
2 thisCommisson cannot form the view that as ametter of 2 THE CHAIRMAN: I'm bound to say for my own part thet it's
3 precticd redity, the adminigration of justicewould 3 agrange submisson to be meking on behdf of the
4 be interfered with by continuing to hear the evidence. 4 police, in the circumstances that obtain. But therewe
5 Because on Mr Zervossargument, if onetakesit to 5 ae
6 alogicd extreme, smply deferring the teking of 6 MRSHIEH: Yes It goesagang ongsinherent sense of
7 evidence won't hep because on his argumert, if 7  judiceinthe caseof personswho potentialy would be
8 adecigon isthen taken to prosecute, hewould then 8  fadngaimind charges
9 haveto come before the Commission and sy, "Now thet 9 THECHAIRMAN: Yes. Thank you, Mr Shieh.
10 thereisadedisonto prosecute, the whole thing should 10 MR SHIEH: Thesearemy submissions
11  behed off until after the result of the prosecution is 11 THECHAIRMAN: Thank you.
12 known." Tha would haveto bethelogicd extremeof 12 Mr Zervos?
13 hissubmission, and not Smply by deferring the 13 MRZERVOS Wd|, I've carefully conddered the submissions
14  evidencetaking exercise until the end of Jenuary. 14  tha have been madeto the Commisson. Theobject of
15 My fourth point isapoint which Mr Mok briefly 15  being beforeyoutoday at the very least isto ensure
16  touched on. Weagreewith Mr Mok thet it isnot 16 that farly obvious concernstha would be gpparent to
17  pratticd or feesbleto somehow tinker with the 17  the Commisson are expressad before this hearing and
18  suenceof witnesses 0 that we defer thewitnesses on 18  conddered by the rdevant parties, and besicaly marked
19  termsof reference paragraph 1, and smply ded with the 19  anda lesst acknowledged, because these are things thet
20 temsof reference 2 and 3, maters of, let's say, 20  will, maybe, crop up or come up again in the course of
21 harbour manegement and dl therest of it, for the 21 thelnquiry itsdf.
22  dmplereason that withesses cantt give evidencein the 22 So from thet pergpective, and given the
23 dbdract about harbour management without actudly firgt 23 regponghility that | have of ensuring, if and when
24 the Commisson ssaing or hegring evidence asto what 24 aprosecution takes place, thet it be donefairly and
25  exactly had happened. Otherwiseit would be an abtract 25  properly, and that it not bein any way jeopardised,
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1 I'vemadethe pointsthat | need to make. 1 MrJohnny Mok was making was not - it'samatter for
2 I've acknowledged that there are appropriate 2 the partiesthemsdlves. | don't know what they're going
3 remedid devices avalable to the Commission to dedl 3  torase wha argumentsthey're going to put before

4 with someof those. The response -- 4 you. Butthelnquiry hasthe ability of being ableto

5 THE CHAIRMAN: I'm sorry, remedia devices availableto the 5 determine its procedure and to ded with issuesin

6  Commisson or avalableto atrid judge? 6 relation to possibility of adverse publicity if that was

7 MRZERVOS: No, tothe Commission itsdlf in relation to the 7  toarise and consider whether any gppropriate orders

8  way itrecaivesitsevidence - 8 aenecessay.

9 THE CHAIRMAN: What aretheseremedid devices? 9 THECHAIRMAN: Any?

10 MRZERVOS W, s said, you could, if you wanted to, 10 MRZERVOS Any orders may be necessary in rldion to
11  conduct or receive Some evidence in camera, if you felt 11  publication. Therésarangeof thingsthat are

12  that wasnecessary. |t depends on the nature of the 12  avaldde Youhavethat flexibility. | cant

13  evidence 13 anticipate what they may be and the circumgtancesin

14 THE CHAIRMAN: Inacesewhere 39 ditizensof HongKonghave |14  whichthey arise. But if they do, this Commission of
15  beendrowned? 15  Inquiry hasthemeans and I'm only acknowledging the
16 MRZERVOS I'm not suggedting that you do. I'mjust saying 16  fact that you do havethe meansto ded with problems of
17 it could be-- I dont know what sort of evidence will 17  thistypeasthey may crop up.

18  come before you, but you may consider in the 18 So | acknowledgethet. | do that recognising thet

19 circumstancesthat'sthe way to recaiveit. It's 19  thepoint that I'm making before this Commission isthet
20 aremedy that's avalable to you to ded withit, 20  weresmply concerned that we have apolice

21  without in any way taking away the objective of the 21  invedigation thet is near completion, and deding with
22 Inquiry or the purpose of it. 22 very sErious chargesthe subject of thet investigation,

23 Y ou may need to consider that when you're dedling 23  tha asl'vepointed out could result in aperson or

24 with personsthat have been arrested, you may haveto 24 personsfacing the serious charge of mandaughter and

25  consgder whether appropriate warning or whether the 25  beforeacourt inthe Court of First Indance before
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1  matter hasto bein some way addressed before they 1  judgeandjury.

2 gve- 2 Thetraversing of evidencethat islikely to bethe

3 THE CHAIRMAN: Warning of what? 3 evidencethat the prosecution may rely oninacrimina

4 MRZERVOS Wadl, a least the acknowledgment when somebody 4 trid beforethis Inquiry will naturaly have

5  doescome before you that has been arrested, and they 5  conseguences, will naturdly have someimpeact, and it's

6  aecompdled to give evidence, they may want to make 6  that that I'm duty-bound to come before this Commission

7  representationsto you with respect to their position, 7  toraiseand to mention, (8) either to seek the

8  asye undetermined, and you may fed that it would be 8  objective of ensuring no impact is going to teke place

9  gppropriate to acknowledge to them that they at least 9 by asking that the live evidence be put off for aperiod

10  condder whether they should be represented on that 10 of time or (b) at least having it appropriately

11 paticularissue. | mean, the point that -- 11  acknowledged, and necessarily addressed, if and when it

12 THE CHAIRMAN: But they're represented on al issues 12 ever comesup, if any of these materswereto arise.

13 | havetwo leading counsd representing them. 13  Sothey'rethe pointsthat | wish to make and my

14 MRZERVOS Thedifficulty | havein aticulaing it is 14  regponseto what has been submitted.

15 | don't want to be putting forward any arguments or 15 Asto thetime period, | did ask end of January, but

16  suggedtions. I'mjust raising the possibility thet in 16  would be prepared to, if the Commission of Inquiry was

17  somebody that's comein beforeyou in rdation to this 17  tocondder this gpplication favourably, make it much

18  Inquiry, depending on the nature of the evidence, the 18 earlier thanthat.

19  drcumstancesin which they're giving it, the Inquiry 19 THE CHAIRMAN: By that, you mean what date?
20 hastheflexibility to addressissues or to ded with 20 MRZERVOS: By probably the second week of January.
21 theparticular witnessin an appropriate way thet it 21 THE CHAIRMAN: Mr Shieh posed arhetoricd question, but let
22  seesfit. It hasthat flexibility. 22  meputitdirectly toyou. If the prosecution wereto
23 Thereistheissue that awitnessis going to come 23  determineto charge one or more persons who have been
24 beforeyou, will be compdled to give evidence -- 24  areded, or anyone else concerned in these events, and
25 | acknowledgethereisthe protection. The point that 25  thecasewasto betaken to the Court of First Instance,
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1  wouldthe prasecution come back to this Commisson and 1 | smply say that that is areason why wewould liketo
2 akforaday of dl proceedings? 2 putitoff dso.
3 MRZERVOS If it was decided to prosecute somebody for 3 But the main point -- understand that's secondary.
4 asious charge such as mandaughter, that would then 4 Themain point, before thetrid, we Smply can't be
5 takeitsnaturd course. Obvioudy, if they've @ther 5 reedy. Smpleasthat.
6 given evidence or they're about to give evidence, they 6 THECHAIRMAN: Mr Susex?
7 would then havethe gatus of being somebody who's been 7 MR SUSSEX: Mr Charmen, I'vegot no persond problemsbut
8 charged and then facing crimind procesdings 8 our matter isredly ameatter of procedurd fairness.
9 Asto an gpplication that | would meke as Director 9  Wejud donot havethe materids. Althoughit may be
10  of Public Prosecutions, | would not meke an gpplication 10 thatthese 30 box filesarenot dl rdlevart, there's
11 foragay. But| would appropriately bringit to the 11 asubdgantid body of materid that we haven't asyet
12 atention of the Commisson that somebody has been 12 sen. l'vedready indicated they indude the radar
13 chagad 13  plotsinthe VTS sysem, the digita radar survelllance
14 THE CHAIRMAN: Wdl, youvebeen asked in correpondence |14 recordswhich the marine police maintain, which will
15  dreedy to providethat information. 15  show course and spead, documents or informetionin
16 MRZERVOS Yes wewould-- dealy - 16  rddiontothefact of the callison.
17 THE CHAIRMAN: Andfor that mater, if itsdeterminednot | 17 What I'm referring to redlly isthe evidencethat is
18  tocharge someone that the Commisson beinformed. 18 referedtoin MesssLo & Lo'sleter of 29 November.
19 MRZERVOS Wdl, asyoureaware, there are saven persons 19  ItsaSdmonletter fromLo & Loindicaing that
20  that have been arested. 20  anexpert gopointed by the Commission hasformed aview,
21 THECHAIRMAN: Yes 21  andthat cartan evidence has been before him. My Lord,
22 MRZERVOS Butinrddiontotherdethat | assDPPwould |22  noneof that materid hasbeen availddleto us
23 play,itwould beto makeadecisoninrdationto the 23 My Lord, the ather problem, of course, isthat we
24  dausof thet particular person or personswith regard 24 havent had unrestricted -
25  tocaimind prosscutions and advising you accordingly 25 THE CHAIRMAN: If'sonly today, earlier thismorning, thet
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1 withregard to that, because then the crimina 1  youweredetermined to be aninvolved party.
2 proceedingswill takeitscourse. But | wouldn't teke 2 MRSUSSEX: | supposethat'strue
3 it further than that. 3 THECHAIRMAN: That'safactor in the dissemingtion of
4 THE CHAIRMAN: Thank you. 4 materid.
5 | think it's sensible next we move to the other 5 MRSUSSEX: That may wel beright. But it affectsthe
6  applicationsthat | think you indicated first of al 6 lead-in time for the purposes of being prepared.
7  tha you have, Mr Grossman; that is, for an adjournment 7 Because obvioudy we haveto be afforded aressonable
8  of proceedings 8 opportunity to prepare our position.
9 MR GROSSMAN: Mr Chairman, insofar asitsrelevant, 9 The other problem isthat we haven't had
10 | acogpt what Mr Zervoshassad and | just pray it in 10  unredricted acoessto the vessds, and whether or not
11  ad; that is, to adjourn the matter to sometime early in 11 thisCommisson determinesthat it will hear expert
12 Januay. 12 evidencefromus | do need to be assisted by expertsin
13 | can repest to alarge extent -- and I'll be very 13  rdationtothe cause of the collison.
14  short because there are two points and they are smple. 14 My Lord, we have seen the vessdls welve been
15 Thefirg oneisthis. We have nothing. 15  entitled to take photographs. But | would ask thet the
16 THE CHAIRMAN: Youve medethis point dreedy, Mr Grossmen. |16~ Commission ordersthat ajoint survey of both vessds by
17 We understand your position. 17 Al partiesshould be dlowed to be conducted by their
18 MR GROSSMAN: Wesmply cant bereedy. But | think | mugt 18  respective gppointed experts.
19  befull and frank with you, and it's for purely persond 19 THE CHAIRMAN: By thet do you mean ingpection?
20 reassonsdsothat | would like the matter put off. 20 MRSUSEX: Yes
21 | understand the Commission takes precedence, but | have 21 Sothethrust of thisisthat we are severdy
22  amater overseasthat | must ded with, leaving Friday. 22 hampered a the moment by --
23 Whenl sy "must” - 23 THE CHAIRMAN: Let meded with that right away.
24 THE CHAIRMAN: You havejunior counsd. 24 Mr Shieh, therés no objection to that taking place,
25 MR GROSSMAN: Yes I'vegat very ablejunior counsd. 25 isit?
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1 MRSHIEH: | cant see any objection. 1  relevant radar plots and track reports, et cetera.
2 THE CHAIRMAN: No. Inwhich casewell make such an order, 2  Thesewould bascdly set the scene.
3 tha you be permitted, by way of liaising through 3 The second category of witnesses condgts of the
4 counsd for the Commission, to meke arrangements for you 4 expert of the Commission, who is Captain Nigd Pryke,
5  toingpect the vesd jointly, dl involved parties. 5  whichtheinvalved partieswould be avare of. Heis
6 MR SUSSEX: My Lord, I'm very grateful. 6  anexpert appointed by the Commisson to assig inits
7 And obvioudy thereisalead-intimein relaion to 7  invedtigativeduties. He has had regard to the raw
8  theinformation which isgleaned on that occasion. 8  maeridswhich thefirs category of witnesseswill be
9 THECHAIRMAN: Yes 9  spesking to, and he has prepared a written report in
10 MR SUSSEX: But that equaly appliesto the other 10  which hegives his opinion on matters relevant to the
11  informetion that I've sought, other reference I've 11 termsof the reference for the Commission, certainly the
12 sought. 12 firg part of theterms of reference. No doubt that
13 THE CHAIRMAN: Thank you. 13 report will, on goplication, have to be made available
14 Mr Mok, is there anything you wish to say on that 14  totheinvolved parties.
15  isue? 15 | undergand its available.
16 MRMOK: No, | have nothing to say on thet issue. 16 THE CHAIRMAN: ItsMr Mok that apparently opposesit being
17 THE CHAIRMAN: Thank you. 17  giventotheinvolved parties unless and until the
18 Mr Shieh? 18  compdled parties who might be defendants are questioned
19 MR SHIEH: Mr Chairman, Commissoner. Perhgpsthisisas 19 bythelnquiry fird.
20  good atime asany to outline the shape of the 20 MR SHIEH: | undergand thet'swhet he's saying, but as
21  preparaion of evidence so far, perhapsto dleviate the 21  amater of fairness, we believe that if an expert is
22 fearsand concerns on the part of -- 22 goingto be caled, then time should be dlowed for
23 THE CHAIRMAN: Yes | think it probably is, and if you would 23  peopleat leest to consider what questionsto ask and to
24  doso, I'dbegraeful. 24  ask ther experts. Even if they may not be able
25 MRSHIEH: Yes 25 immediatey to cross-examine, they ought be given enough
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1 Ever sncethe Commisson has been established, the 1  timeto consider the matter.
2 solicitors and counsd for the Commission and 2 THE CHAIRMAN: Yes Theexpert report, isit Sgned off and
3  sordaia have been receiving agood ded of 3 inthehearing room?
4  mderids. Thedateof affarsup to today isthat 4 MR SHIEH: Weare checking whether we have enough copies.
5 alig of witnesses has been compiled and infact it is 5 THE CHAIRMAN: But itssigned off by Captain Pryke?
6 ready to be digtributed to the involved parties today. 6 MR SHIEH: It'sbeen signed off, o it now bears asignature
7 Perhaps | will explan wha'sinthelig of 7 rather than being onein draft.
8 witnesses-- 8 THECHAIRMAN: Yes
9 THECHAIRMAN: If youwould. 9 MRSHIEH: Itisenvisaged that Captain Prykewill begiving
10 MRSHIEH: Wearedill inthe course of reviewing dl the 10 hisord evidenceintwo parts. Because of various
11 maeids but fromthe maeridsreviewed sofar, 11  considerations, Captain Pryke compiled hisreport on
12 | think we can present areasonably dear structure of 12 what one may cdl part 1, namdy interpreting the
13 thepresentation of evidencethat a the moment strikes 13 vaiousraw maeids
14  usashdngasanghleone 14 THE CHAIRMAN: Hewas directed by the Commissionto doitin
15 The current list condgts of three categories of 15  that sequence because thet was the materid immediately
16  witnesses. Thefirg category would consst of 16 avaldde
17  witnesssswho would ded with and also present the 17 MRSHIEH: Yes Now, that part of hisevidence it is
18  cdllection of what may be cdled the raw data conceming 18  contemplated that he will be giving within this year.
19  theodllision, thematters such asthe VTS recording, 19  Thereportsareready, | think. Yes, they are over
20  theradar plats et cetera Thesswould comefrom 20 thereonthe shelf.
21  witnessesfrom the Marine Department aswdl asfrom the 21 THE CHAIRMAN: | better hear from Mr Mok firg, if he still
22  police From the Marine Department, therewill betwo 22  pedgsin--
23 witnessssworking at the Vesse Treffic Centre, and 23 MRYHIEH: Yes
24  therésonewitnessfrom the police aswell, who will 24 THE CHAIRMAN: -- declining to provide the materid to those

25  tedify asto the record-kegping system and produce the

N
(&)

that areinvolved parties.
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1 MRSHIEH: Yes butintermsof availability of the report, 1  apaticular fact. Insofer aspeople may havefdt

2  they'redl there on the shelf. 2 different things, we would have arepresentative sample.

3 THE CHAIRMAN: It'sthere. Thank you for that. 3 THECHAIRMAN: Thank you.

4 MR SHIEH: It'sready to digtribute 4 MRSHIEH: Intermsof timing, it is contemplated thet &

5 It is envisaged that Captain Pryke will give 5 least thefirst two categories of witnesses, namdy the

6  evidenceintwo pats. Inreation to the evidence 6  VTSandtechnicd, theraw daiawitnesses aswell as

7 contained in his current report, it is contemplated that 7 Captain Pryke can be completed in December, plussome

8  heshould give evidenceimmediately after the first 8  witnessesinthethird category.

9  caegory witnesses 9 The passengers, the third category, may not be able
10 THE CHAIRMAN: Soradar and VTS evidencefirg, followed by 10  tobecompleted in Decamber, in which case they would
11  Captain Pryke? 11 oveflow into January next year. But there are further
12 MR SHIEH: That'sright. Itiscontemplated that Captain 12  caegoriesof witnesses outside of the passengerswhich
13 Prykewill return next year to ded with issues arising 13 aedill under review, and these extra categories of
14  out of termsof referenceitems 2 and 3, issues about 14 witnesseswill bethe subject of somefurther updated
15  ship management, harbour management, safety messures, 15  ligof witnesses. These categories of withessesare,

16 et cetera but that would be the subject matter of 16  and| Smply put them forward --
17  asgparaereport to be compiled and no doubt 17 THECHAIRMAN: Yes, broad brush will do.
18  digribute, asamatter of fairness, in good time. 18 MRSHIEH: Yes Thepersonnd involved in therescue
19 Thethird category of witnesseswould consist of 19  misson, Maine Pdlice and Hre Sarvices, being Hong
20  passengerson board the LammalV and the Sea Smooth thet 20  Kong Government departments. Therewill beanava
21  evening, aswel aspassengers on board another vessd 21  achitecturd expert, Dr Armstrong, who hasjust been
22 owned by Hongkong Electric, known asLammall, which, a 22 nominated and gppointed by the Commission, Dr Tony
23 thetimeof the collision, was following the LammallV. 23 Armdrong, who will begiving asssance on issues of
24 The passengers on these vessals are expected to 24 navd architecture and ship construction and the like,
25  providefirst-hand direct testimony of the collision and 25  whichaerdevat tothetermsof evidence, in
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1 itsimmediate aftermeth, what they saw and fdt and 1 particular in rdation to the resson why LammalV sank

2 experienced during thet period. Of course, nat dl the 2  ofagtandinthemannerit did.

3 pasngerson board these vessdswill be cdlled, but 3 Then, as| dluded to earlier, Captain Pryke will

4  every ressonadle atempt will be made to ensure thet 4 return next year to ded with part 2 of hisevidence

5 afar and bdanced pictureis presented of the events 5 Ladtly, therewill be witnessesfrom theinvolved

6 asthey unfolded. 6 parties, namdy the crew members and aso perhgpsthe

7 Wearelucky inthis particuler case, inthis 7 management of the two ship-owning companies. And of

8 Inquiry, because we have reedy-mede Satements taken by 8 course, witnesses from the Marine Department who are

9  thepoalice thereforeinsofar asprior disclosure of 9 paticularly rdlevant to terms of referenceitems 2
10 maeridsisconcerned, ceartainly the police atements 10 ad3
11 of thosewhich counsd have decided to cal would be 11 | understand there are concerns about having time to
12 didosedtothe parties. It may well bethat the 12 condder various matters, but insofar asthe statements
13  involved parties may aso wish to see datements of 13 of the passengersare concarned, thelig, | understand,
14  other witnesses, because they may well form the view 14  isavalabdleand can begiventoday. Intermsof
15  tha other withesses may dso be ableto contribute and 15  witnessgtatements, they arereedy, they have been
16  itmay wel betha goplications could well then be mede 16  scanned, they can beessily sent over. Captain Pryke's
17  andthe matter can then takeits naturd course. 17  reportisover there
18 THE CHAIRMAN: Of coursg in discharging your rdle es 18 Insofar astimeis needed, and | do recognise thet
19  counsd for the Commisson, you will wish to identify 19  timeisneeded to digest the materids, lay witnesses
20  thewholegamut of evidencethet isrdevant -- 20  pehgpsdo not take on as much significance because the
21 MR SHIEH: Therewill be representative features, for 21  datements, as| undersand, arerdatively short and
22  example depending on wherethey are seeted, what metters 22 | donat contemplate there being what one might call
23  they hadfdt or not fdt. We hopeto have achieved 23  adversxid Kyle of cross-examination, though of course
24  asengblebdance of various matters, not obvioudy 24  thereisaright to ask the Commission for permisson to
25  gilded towards proving one particular fact or disproving 25  guedioningofar asthey can identify arees where they
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1 wishtoexplore 1 it in-chief firgt, and then followed by the passenger
2 But one wouldn't envisage thet over-daborate 2 witnesses And then resuming next year.
3 questioning of the passenger withesseswould be 3 THE CHAIRMAN: Yes Thank you, Mr Shieh.
4 necessary, nor would one envisage over-déaborete 4 MR SHIEH: When | refer to "cross-examing’, I'm obvioudy
5 questioning of the witnessesfrom, let's say, the VTC, 5  udng litigation language but thisis a Commission of
6 the VesH Trdfic Centre, being a Government 6  Inquiry, sotherefore | would perhaps need to say
7 depatment -- which | understand the VTS recordings have 7 whenever | say "cross-examination”, it should redlly be
8 been previoudy acoepted in courts and commissonsin 8  "quedtioning'.
9 Hong Kong as being generdly rdicble. But of course 9 THECHAIRMAN: Yes Thank you for tha.
10  thisCommisson hestoformitsownview. But, agan, 10 Mr Grossman, do you want to say anything to that?
11 spesking assmattersnow dand, itisunlikdy, inmy 11 MR GROSSMAN: Canl just mention one point that | should
12 suggestion and submission, that that should redly 12 have mentioned earlier. It may be amatter of interest
13  ewvisgeagood ded of reeding. 13 toyou, Mr Charman. You will recal the matter in
14 The only point redly that may cause the Commission 14  whichyou wereinvolved, the Kulemesin and Neftogez and
15  tothink about timing is Captain Pryke'sreport. At the 15 YeaoHa.
16  moment, they haven't actudly seen Captain Pryke's 16 THE CHAIRMAN: Yes and youwereinvolved aswel, if
17  report and, therefore, in away we are debaing in the 17 lrecal.
18  abdract asto whether or not any prayer for moretime 18 MR GROSSMAN: Yes but I'm not involved in the CFA gpped.
19  isorisnotjudified, or how muchtimecan 19 Il just tell you the dates. They're 15-18 January.
20  legitimatdy begiven. Therefore, could | Smply raise 20 THECHAIRMAN: Yes | wasawareit'sin January.
21  onepossible point for consgderation, and that isto 21 MRGROSSMAN: Yes Whet I'd understood is to avery large
22 sy, Ceptain Pryke dill comes over, because 22 extentit'sgoing to be aquestion of the determination
23 | underdand Captain Prykeis available next week but 23 of the collison regulations and whatever the Court of
24  not avalabletheredfter, to a least complete that part 24 Find Apped says may have animpact on this case.
25  of hisevidencewhich involves him testifying, if one 25 THE CHAIRMAN: What do you suggest we do about that? What's
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1 may cdl it, spesking to his expert report. 1 your goplication or submisson?
2 If, following the disclosure of the evidence, my 2 MRGROSSMAN: My submissonin thisregard is thet you may
3  learned friends are ready, they may not actudly have 3 wishtowait, before commencing this case, until after
4 their own expert report reedy, they may or may not be 4 thehearing on 18 January.
5  adletoeven compileareport or seek permisson to 5 THE CHAIRMAN: Until &fter the judgment?
6 adduce areport in due course, but if they fed reedy to 6 MR GROSSMAN: No, not necessaxily the judgment.
7 crossexaming, they can cross-examine. But if they 7 THE CHAIRMAN: W, how are we going to be better informed
8  dont, it may well be something the Commisson can 8  dfter thehearing?
9  consder, namey to defer any questioning of Captain 9 MRGROSSMAN: Wadl, dl I'm saying istha iswheniit's
10  Pykeuntl he comesback next time 10 taking place. | don't know when the judgment obvioudy
11 Of course, given thet thereis no generd right to 11  isgoing tobeheard.
12 question, because evarything is| think under the 12 THE CHAIRMAN: Normdly the Court of Find Apped areddle
13 contral of the Commisson, thenif, for example, in due 13  toddiver ther judgments, unlike the Court of Apped,
14 coursemy learned friends can produce their own report 14 inabout amonth or so.
15  orcanidentify areasthat they want to actudly put to 15 MR GROSSMAN: Or lessthen thet, asarule.
16  orquedion Captain Pryke which they could not have 16 THE CHAIRMAN: Orevenless Soyoureinviting usto dday
17  sngbly compiled within the next week or so, then they 17  proceadings until the middle or so of February?
18  could by dl meansmake submissionsto the Commisson 18 MR GROSSMAN: No, Mr Charman, I'm not doing thet. Thet
19  andthe Commisson can condder that asand when the 19  tha would bearidiculous submisson and | wouldntt
20  matter arises 20 makeit.
21 THECHAIRMAN: Yes 21 THE CHAIRMAN: Wadl, I'm asking whet your submisson is, in
22 MR SHIEH: But giventhetime condraints thatissomething |22 giving metheinformation.
23 which | would suggest thet the Commisson should 23 MR GROSSMAN: I'm smply saying to you that that iswhen the
24 condder, namely the Mardep, police evidence, Captain 24 heaing will beheld, and it may bethey give their
25  Pryke-- Captain Pryke if can't cross-examine, so be 25  judgmentsimmediately. | don't know. It may be,
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1  though, that when weretaking -- if you aretaking 1 interested parties should be given an adequate
2 about having the matter heard in January, commencing in 2 opportunity of preparing thelr cases. It'sdl very
3 January, that may be atimeto dtart, after the caseis 3 wadl for Mr Shieh to suggest thet it'sinconceiveble
4 heardinthe CFA. That'samatter for you. 4  tha any particularly delving questionswill be asked of
5 THE CHAIRMAN: Y oure suggesting we may wait urtil the 5 particular categories of witnesses. But frankly, it's
6  heaing? 6 impossibleto say until such dage aswe seethe
7 MRGROSVAN: Yes 7 materid. What we dont have are the witness
8 THE CHAIRMAN: Thank you. 8  datements wedon't have any of theraw data, we
9 MR GROSSMAN: I'm not saying the matter should go to theend 9 haven't conducted the ingpection which the Chairman has
10  of January. | can understand the time condraints. 10  indicated will now bedlowed.
11 Werequite happy withit in the early part of January. 11 In our submission, to put this off to the beginning
12 Butl heard my learned friend Mr Shieh's submissions. 12 of Jnuary effectively setsthis back two weeks.
13 Of coursg, it's il up to you to decide the order in 13  Becaussyoureintending to sart, as| undersandit,
14  whichwitnesssswill becdled. We made asuggestion, 14 onWedneday of next wesk. Weve got the Chrisgmas
15  and, I'd liketo makeit perfectly clear, that was no 15  bresk. | don't know how long the Commission would
16  morethan asuggestion. 16  intendtorisefor Chrigmas. But in order to giveus
17 THE CHAIRMAN: No, weinvited suggestionsand dl the 17  thet reasonable opportunity to prepare our case, an
18 patieshavevery hepfully given us suggestions 18  adequate opportunity, it is necessary that not only
19 MRGROSSMAN: Yes Sotheway inwhichyou doit redly is 19  counsd and solicitors, but dso their gopointed
20 amatter ill for you. But even on the basisthat my 20  expets begiven the opportunity to consider the
21  learned friend Mr Shieh says, it's ill far too short 21  maeid, to congder what implicationsit hasin terms
22 atimefor usto gather in al the information and be 22 of quedioning, to consider what implicationsit hasin
23 ready next week. It'ssimply far too short atime. 23  temsof further evidence that we would wish to adduce
24 | would suggest that a proper approach would beto 24  beforethe Commission. And that's not something which
25  give usenough leeway so that we can do the right thing 25  canbedone between today and next Wednesday. I'm
Page 78 Page 80
1 by our dients and be fully prepared, and wewon't be 1 merdy asking for an adequate period of timeto achieve
2 prepared by next week. It'sassmpleasthdt. 2 that.
3 Whenever these documents arereceived. And Smply to 3 THECHAIRMAN: Yes Thank you.
4 havetheevidence brought before usand say, "Well, you 4 Mr Mok, isthere anything you wish to say?
5 can crossexamine a alaer gage’, | underdand it's 5 MRMOK: Yes
6 acongructive suggestion but, neverthdess, it'snot 6 THECHAIRMAN: Let mecomeback -
7 good enough. 7 MRMOK: I'm coming back to the question of documents.
8 We smply need to know in advance, condder it, tak 8 | recaived theingructions, | have ventilated the point
9  toour expertsabout it, tak to our clients about it, 9  withthe Commissionand | have heard what you have sad,
10  beforetheevidenceisactudly led. It's 10  and | would certainly advise those who have expressad
11  anunsatidactory Stuation to have evidence led which 11  thoseconcernsthet it would be proper inthe
12 yourenot prepared for, inquiry, litigation or 12 dreumgancesto disdose the materidsto the other
13  whaever. Andthat would bethe Stuation. It Smply 13  dde | shdl do o assoon aspossible after the
14  would bewrong. 14  heaingtoday.
15 My ingructions are, let me say thisclearly, to 15 THECHAIRMAN: If | may say so, onreflection, that is
16  co-opeaefully. My clientswish to co-operate fully 16  asnsblecoursetotake
17  withthe Commisson. But we cant do s0if weve got 17 MRMOK: Yes Andonthetiming, | leaveit entirdy inthe
18  onehandtied behind our back. Weredly nead timeto 18  Commisson's handsasto what isthe most appropriate
19  look a these maiters. Our suggestion isthe matter 19 timetodart.
20  datsintheearly part of January, which would seemto 20 THE CHAIRMAN: Thank you.
21  bethebest solution. That'sthe gpplication. 21 What the Commission proposesto do and will doisto
22 THE CHAIRMAN: Thank you. 22 adjourn rulings on the various applications that have
23 Mr Qusex? 23  beenmade that is, Mr Zervoss goplication that the
24 MR SUSSEX: Mr Charman, | echo that gpplication. Inour 24 proceedings be adjourned for the reesons that he has
25  submission, procedurd farmess dictatesthet the 25  aticulaed until mid-January | think was hislast
20 (Pages 77 to 80)
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1 postion, and | think it's early January that 1 address
2 Mr Grossman and Mr Sussex are asking for. We propose 2 Counsd for the parties permitted to participate and
3 ddivering our rulings on that a 10 o'clock on Friday. 3 be legdly represented (“the involved parties’) may
4 MR GROSSMAN: | hear what you say. It wasmy intention, if 4  gpply to the Commisson to maketheir own opening
5  thematter was put off, to go away for two weeks on 5 addreses. If the Commission accedesto such
6  Friday moming. 6  angpplication, the addresseswill be medeimmediatdy
7 THE CHAIRMAN: Hear meot, if you would, Mr Grossman. I'm 7 after the address of counsd for the Commission. The
8  goingto ded with other matters aswell. 8  Commission may determine the sequence and length of such
9 What I'm going to dedl with are the directions that 9 addresses.
10 theCommission will give asto procedure. 10 The Commisson notesthat section 4(1) of the
11 Directions 11 Commissonsof Inquiry Ordinance Cap 86 providesthat in
12 At the request of the Commission, Messrs Reed Smith 12 conducting the Inquiry, it may:
13  RichadsButler, Homan Ferwick Willan and the 13 "(@) receive and congder any materid whether by
14  Depatment of Justice provided the Commission with 14 way of ord evidence, written statements, documents or
15  written submissons asto the proceduresto obtainin 15  otherwise, notwithstanding that such materid would not
16  the prospective substantive hearings and rel ated 16  beadmissbleasevidenceinaivil or crimind
17  matters. Wethank them, as | have done aready, for 17  proceadings..."
18  thosesubmissons 18 Ord evidencewill be given under oeth or
19 Having considered them, the Commission givesthe 19 dfirmation.
20 following directions 20 The procedure by which the Commission will receive
21 1. Unless otherwise directed, the hearings of the 21  od evidenceisasfollows
22 Inquiry will be open to the pubdlic. 22 1. Counds for the Commisson will leed the
23 2. Without the authorisation of the Commission, no 23 evidenceof witnessescalled by the Commisson. Counsdl
24 photographs may be taken or audio or video recordings 24 fortheinvolved partiesby gpply to the Commission for
25  madein the hearing room, that is here, the overflow 25  leaveto question aparticular witness or witnesses
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1 room, which isupgtairsand hesthe CCTV link, or the 1  TheCommissonwill determinethe sequencein which
2 other roomsin the Main Wing of Centrd Government 2 counsd representing different parties may question
3  Officesused for the purposes of thisInquiry. 3 awitnes
4 3. The proceedingswill be conducted in English, 4 2. Coundsd for aninvolved party, who is not
5  dthoughwitnesses may givether evidencein any 5 acorporate entity, an individua involved party, may
6 language or didect thet they wishto do so. Thenthe 6 leed his evidence after which counsd for the other
7 testimony will be trandated into English. 7 involved parties may apply to the Commission for leave
8 Theaticulation or gipulation of the hearing detes 8  toquestion suchwitness
9  tha | amabout to give are of course subject to the 9 The Commission will determine the sequence inwhich
10  ruling thet will be made on Friday, but they arethese 10  evidenceisled from theinvolved parties, and inwhich
11 for current purposes: 11 counsd representing other involved parties may question
12 The Commission will commence the substartive hearing 12 suchpeason. Theredfter, counsd for the Inquiry may
13 of thelnquiry of 12 December 2012 and will continue on 13  quedion such person. Findly, counsd for thet
14  weekdaysuntil 21 December 2012. The hearingswill 14  involved paty may reexaminehim.
15  reumeon 7 January and continue until 8 February 2013 15 3. Coundd for anindividud involved party may
16  Thenthehearingswill resume on 18 February 2013 and 16  apply tothe Commissonto cdl other ord witnessesor
17  continue until completion. 17  torecaiveany other maerid. If the Commisson
18 The hearing time each day will befrom 10 amto 18  pemitsord evidenceto beled on bendf of that party,
19  1pm, andfrom 2.30t0 4.30 pm. 19  itwill bereceived by the Commisson in the same manner
20 On 17 December 2012, the hearing will befrom 2 pm 20 stouta 2
21  to6pm, and that isto accommodate my co-commissoner, 21 4. Counsd for aninvolved party who isacorporate
22  whohasdifficultiesin gtting the other times on that 22  entity ("acorporateinvolved party") may apply to the
23  dae 23  Commissontocdl ord witnessesor to recave any
24 The hegring procedure 24 other materid on behdf of that party. If the
25 Counsd for the Commission may meke an opening 25  Commisson pemitsord evidenceto beled on behdf of
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1  thecorporateinvolved party, it will be received by the 1  Commissonanddl theinvolved partieswith askdeton
2 Commissoninthe same manner asset out a 2. 2 of ther opening spesch by noon on Tuesday, 11 December
3 5. Atany dageintherecapt of ord evidence, 3 2012.
4 the Commission may ask questions of the witness, 4 Counsd for the Department of Jugtice, representing
5 6. The Commission may recal any person who has 5 the Director of Marine, the Director of Fire Services,
6 given ord evidenceto answer further questions 6 and the Commissoner of Palice, hesraised in his
7 7. All involved parties shdl provideto the 7 written submissonstheissue of daimsfor
8 Commission written witness statements addressing the 8 confidentidity and privilege, dbet that no other
9 subject matter of their tesimony and of al witnesses 9 party hasidentified that asanissue. Soweask that
10  they arepermitted to call  least seven dear days 10  Mr Mok and those heping him file any specificdam
11 beforethetestimony isto berecaved. 11 that they may wishto make, if any, by 5 pm on Friday,
12 9. Cound for the Commission and counsd for the 12 7Decamber 2012. If the Commission recaivessuch
13 involved patiesmay makedosing addresses. The 13  adam, of courss it may be necessary to meke
14  Commisson may determinethe sequenceand lengthof such |14 consequentid orders
15  addresses At any sageinthe hearings, the Commisson 15 Dedling then with practicd mattersthet ariseas
16  may determineto permit the participation and legd 16  thehearing will be adjourned.
17  representation of other partiesin the hearings 17 Mr Shieh, you arein apastion, are you, to provide
18 11. The Commission secretariat hes compiled and 18  acopy of Captain Prykesreport to each of theinvolved
19  will updateregularly anindex of dl documentsand 19  paties tha isthe groups, the three groups, as soon
20 maeid provided to the Commission for the purpose of 20 aswerise?
21  thelnquiry. Any involved party who wishesto gain 21 MRSHIEH: Yes
22  accessto such documentsor meaterid may apply in 22 THECHAIRMAN: Andyoull bein apogtion to providethem
23 writing to the Commission secrdtariat. Atits 23  withalig of witnesses and scanned copies of the
24 discretion, the Commisson shdl determine whether or 24 witness gatements of the people that --
25  not and to what extent acoess may be permitted. 25 MR SHIEH: With persond dataredacted.
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1 Any involved party who wishesto obtain copies of 1 THECHAIRMAN: With persond dataredacted. Again, within
2 documents to which access has been permitted by the 2 today?
3 Commisson may apply tothe Commission secretariat tobe | 3 MRSHIEH: Yes
4 provided with such copies. Atitsdiscretion, the 4 THE CHAIRMAN: Arethere any other matters that we ought to
5  Commisson shdl determinewhether or not such copies 5  ded with a this stage?
6 areto beprovided. Thecogt of obtaining such copies 6 MR SHIEH: Not that | can think of, obvioudly subject to any
7 shdl be borne by the party obtaining such copy. 7 requests
8 Those, then, are the directionsthat we give today 8 THE CHAIRMAN: Mr Grossman?
9  astotheconduct of these proceedings. It may, of 9 MR GROSSMAN: | wasgoingto ask this If we do procesd
10  ooursg inthenaure of things be necessary to give 10 nextweek, isit intended that the order of witnesses
11  other directions and of coursethe Commissonis 11  and evidencewill be on the basisthat Mr Shieh has
12 receptiveto submissonsmede by counsd. 12 sggesed?
13 Giving effect to some of those directions, we make 13 THE CHAIRMAN: It'snot only Mr Shieh's suggestion; it was
14  thefdlowing orders 14  from the outset the direction of the Commission that the
15 1. Theopening speech of counsd for the Commission 15  evidencebeprepared in that way. That isto say, that
16  hdl benolonger than one hour inlength. 16 theradar track evidence, together with an explanation
17 2. If any involved party gppliesto make an opening 17  of how itis prepared, and the expert evidence, beled
18  gpeechandispermitted to do S0, the speech of dl 18 first. That'sthedirection of the Commission.
19  thosepartiesrepresented by Reed Smith Richards Butler, 19 MR GROSSMAN: Canl jud raisetwo other points. They're
20  Hoamen Fewick Willan and the Department of Judtice 20  housekeeping, redly. | gpologiseif you dedt withit.
21  ghdl benolonger than 30 minutesfor eech of the 21 | wasn'ttoo certain if you indicated at what stage
22 respective group of parties, so that in the result the 22  interested parties could cdl their evidence. Would
23 maximum totd length of opening gpeechesistobe 23 tha bedfter dl the Commission's evidence?
24 25hours 24 THE CHAIRMAN: The Commission will go fird, and then
25 Counsd for the Commission areto provide the 25  involved partieswho are personsfirst and then
22 (Pages 85 to 88)
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1 corporates. That'swhat we havein mind. 1 MRSHIEH: Mr Charman, perhgps|'ve omitted to say thet
2 MR GROSSMAN: Vaywdl. 2 obvioudy agood ded of the order of the passanger
3 THECHAIRMAN: Thedirectionsweve givenwill beon our 3 witnesseswould depend on their avail ability and many
4  webgtetoday. 4 other matters. Therefore, wheninthelist the
5 MRGROSSMAN: I'maurethey will. Thelagt point is, will 5 witnesses appear in aparticular order, that is not to
6  webereodving copiesof the LiveNotethat'sbeing 6 be teken asindicating the actud order in which they
7 taken, orisitjudt for the Commisson? 7 aegoing to becdled.
8 THECHAIRMAN: Tha'samatter I'd ask youto discusswith | 8 THE CHAIRMAN: But as| understand it, Mr Shieh - correct
9  theCommisson for the Inquiry, but as| undergandit, 9  meif 'mwrong - for example, the LammallV passenger
10 yes Butplessetakethat up with counsd. 10  witnesses have made datementsthat by and large are
11 MR SUSSEX: Mr Charman, could | judt raise these points. 11 shortinnature, inthe sensethat they arethreeor
12 Obvioudy | don't know asyet what is appended to 12 four pages, thekernd of which isperhgps oneor two
13 Captain Prykesreport. But am | to be given accessto 13  paagrgphs?
14  theVTSradar plotsand digitd reder survelllance 14 MR SHIEH: That'scorrect.
15  recordsor isthet something - 15 THECHAIRMAN: Very well.
16 THE CHAIRMAN: That'sagiven. Tha must be provided. 16 MR SHIEH: Mr Charman, perhapstherésone extrapoint thet
17 MRSHIEH: Yes Whenl| saditssubject to any 17  infarness| should ded with.
18  application, thisis perhgps one of the applications 18 THECHAIRMAN: Yes?
19 | havemissed. Obvioudy they should be giventhe 19 MRSHIEH: Mr Sussex mentioned the VTS, the radar tracks
20  underlying data, the VTS records - 20 Infat| think assameatter of completeness, | don't
21 THE CHAIRMAN: Becausetha isthebadsof thereport,the |21 know about the eventud format of Captain Pryke's
22  dhortreportthatitis. 22 report, becauseif the materidstha he has had regard
23 MR SUSSEX: Thank you very much. 23 toincompiling hisreport are actudly not attached as
24 THE CHAIRMAN: MrMok? 24 atachmentsbut Smply described in somekind of
25 MRMOK: A point of daification. Wewill begivenalig 25  angppendix, then | would have thought as ameétter of
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1 of witnesses Dowetakeit that dl those witnesseson 1  famessthosswhich arelisted as having been rdied
2 theligt will be the Commission's witnesses -- 2 upon and conddered by Captain Prykein compiling his
3 THECHAIRMAN: Yes 3 report should dso be mede avallable
4 MRMOK: -- and therefore fall within the direction on that 4 So gpart from the passenger witness satements, the
5 beds? 5  VTSand the police witness gatements spesking to those
6 THE CHAIRMAN: All of thesewill be Commisson witnesses 6 meatters and the actud physica recording, any other
7 | think what counsel for the Commission aretrying to do 7  documents Captain Pryke says he has hed regard to and
8  istoedablishthe availability of the witnessssto 8  whichhehaslisted ought to be given to them aswell.
9  dartwith. It'sonething to have their name and 9 THECHAIRMAN: Tha mug beright, Mr Shieh. If thereare
10 address. It'sanother thing to know whether or not they 10  any discrepancies, we hopethat counsd, in the spirit
11  aeinHong Kong a thetime. So that is an issue that 11 of co-operaion, will liaise with one another so that
12  isheing addressed, and obvioudy it's amatter that 12 thesematters can beremedied without loss of time.
13  might well be affected if the rulings on Friday wereto 13 Arethere any other matters anyone wishesto raise?
14 resultin proceedings being ddayed. 14 MR SHIEH: Some of those matters may taketimeto burn onto
15 MRMOK: Yes 15  ads, but someof those can be given reedily, such es
16 THE CHAIRMAN: But what counsd for the Commissonisdoing, (16  the underlying witness statements and al'so the factual
17  aour urging, ismaking materid availableto you so 17 reports.
18  that you can best understand the sequence of the 18 THE CHAIRMAN: Thank you.
19  evidencetha iscoming. 19 MR GROSSMAN: Canl just remind you of onepoint. Insofer
20 MRMOK: Thet would be very hdpful. 20  aswe Mr Sussx and |, file an opening, you said within
21 THE CHAIRMAN: Itinevitebly will bethe case that the 21  =sevendays. If weregoing to dart onthe 12th --
22 bating order may not necessarily be followed. We might 22 THE CHAIRMAN: No, that'sfor witness statements. The
23 need anightwatichman. But we ask everyone to understand 23 opening, the only order welve medeisyou get the
24 that counsd aretrying to accommodate their needs. 24 advantage of knowing in skeleton formwhat it isthat
25 MRMOK: Thank you. 25  Mr Shiehisgoingto outlinein hisopening. Weve made
23 (Pages 89 to 92)
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1  noorderthat you provide anything.
2 MRGROSSMAN: No. Thena what agewould we gpply? On
3  theday?
4 THE CHAIRMAN: You can gpply now if youwish. To meke
5  anopening eech?
6 MR GROSSMAN: | dont know - | just Smply -
7 THE CHAIRMAN: Apply whenever you like
8 MR GROSSMAN: Thak you.
9 THE CHAIRMAN: That gpplies, of course, to you, Mr Sussex.
10 MR SUSSEX: Mr Charmen, thank you.
11 THE CHAIRMAN: Andtoyou, Mr Mok.
12 MRMOK: Yes thank you.
13 THE CHAIRMAN: Inwhich case were adjourned urtil
14  100dock on Friday. Thank you.
15 (1.03pm)
16 (The hearing adjourned until 10 am
17 on Friday, 7 December 2012)
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